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T O 


THE KING. 


Sire, 

Pilling successively at Madras, by the 
appointment of His late Majesty, your Ma- 
jesty's revered Father, the offices of Re- 
corder, and Chief J ustice, the attention of the 
author of the following pages was, from an 
early period, called to the Law of tire Hindus ; 
the Elements of which, in parts of it refer- 
able to British judicature in India, are now 
presented to your MAjESTY,~of all law, ope- 
rating wHhin your widely extended Empire, the 
Constitutional Depositary, and Guardian. 


Accept, then. Sire, his duteous thanks, for 
your gracious permission, thus to lay at your 



Royal Feet, this latest result of hi» professional 
labours ; regarding, as they do, an important 
portion of yoor distant subjects. 

Your Majesty’s known goodness of heart, 
Mull incline you to take a particular concern in 
the laws of a people, remarkable for having, in 
all time, looked, vvitli a kind of innate reverence, 
to the character and person of a Ki nig. To 
this disposition in your Majesty, the appeal 
will not have been made in vain, on behalf of 
millions upon millions, spread over vast pro- 
vinces of the East; — by nature a gentle, and 
historically an interesting race, gratefully ac- 
knowledging your mild empire; and, in return 
for obedience, supplicating only, together with 
protection, the pieservation to them of their 
Institutions, (however superstitiously deduced,) 
— subject to as little change, as may be con- 
sistent with its stability. 

Compiled partly with this view, whicl no- 
thing is likely so essentially to promote, as ' r 



Maj esty's Gracibus Patronage, the rvork, — 
tfie employment of that leisure, which, since 
his retirement {Vom office, the author owes to 
the Royal Bounty, — is n'ow, with all deference, 
inscribed to your Majesty, by 

SniE, 

•Your Majesty’s 

Devotdd and faithful 

Subject and Servant, 

'1' n o M A s A N D a e. w S j k a x o e . 


Hath, , 1825. 




SUMMARY OF CONTENTS 


Introduction 


Page 

, 1 


CHAR i: 

On PROPttRTY 

CHAP. 11. 

ON MARK! AG r;. 


General requisites and conditions of • . t 34 

Personal rights resulting from • • % 44 

Rights of property - 48 

Right of supersession . 51 

Comparative view. 5(> 


CHAR 111. 

ON adoption. 

Introductory remarks 

Rigiit of 

Person to be adopted, with reference to 

1 . ( 'lass 

2. Relation 

.‘1. Age • . . • 

4. Ceremonies - . . 

Mode and form ot • • 

Effect of 

Comparative view 

a 2 


61 

65 

70 

71 

75 

76 
81 
85 
91 



CONTENTS. 


iv 

CHAP. IV. 

ON THR PATERNAl. RKCATION. 

Pago 

Introductory rcmarlcs 4* 

Dominion of father over family property 96 

over persons of his issue 98 

Reciprocal duties of parent and child, including righ(.s 

of illegitimate issue 9.9 

Grta^ian and Ward 103 

CHAP. V? 

TUE SAME SUBJECT rONTJNUi;j). 

Introductory remarl{.s 10,^ 

When partition in the life of the fat her takes place 107 

Among v/Iioin IIG 

How 119 

CHAP. VI. 

ON Sr.AVEKV. 

Cau-scs of 127 

Duration of l;3G 

Power of Master 139 

CHAP. Vii. 

ON iNIIRUITANCK OF iTiOPERTY IIEI.l) IN SKVERAX/l'Y. 

Introductory remarks 141 

Ground of, and scries of heirs 148 



CONTENTS. 


y 

CHAP. VII. 

ON INHEKITANCE OF PUOPKRTY HELD IN COPARCENARY. 

Infvodiictory rcmasks '. !7 

State of (iic fiiiiiily, imilivided i 

Ri^ht of pai tilion lirO 

Property to bo divided . .184 

How partilioii takes place ..^.197 

Proof of ir, if disputed 201 

Mati'er Ksub.seqiie:i t 20(i 

Genera! observations 211 

CHAP. IX. 

O N EXCLUSION FROM INM EKri’A NCE. 

On account, of pliysical defects 213 

of sin, comniitted in a former existence 215 

of vice, or crime, in the existing state 217 

CHAP. X 

ON CIUVIIGES UPON THE 1 N ilKUITA N CE. 

Debts 22G 

Gifts, ill nature of legacies 229 

Initiatiem and .^larnage ............................ 230 

Maiutenance 231 

of widow, not taking a.s lieir ib. 

of other dependants 232 

of illegitimate issue, with those excluded 
from inheritance 233 



VI 


CONTKNTS 


CHAP. XI. 

ON WIDOWHOOD. 

Page 

As regarding the person of the widow; 

Her duty to burn 2^16 

Restricted from marrying again 240 

ijHer dependance 242 

As regarding her property, and its descent ! 240 

Comparative view 250 

CHAP. XII. 

ON THIi rUSTAMENTARV l»on JiR, 

General observations 2(iS 

Origin of at Madras 255 

State of at Bengal 2.50 

Cases of at Bengal 201 

at Madras 200 

CHAP. XII. 

ON CONTRACTS. 

Introductory remarks 208 

Of contracts in general, as regarding 

1. Ability to contract 270 

2. Consideration 273 

0. Competency of partkndar persons 274 



CONTENTS. 


vii 

Page 

or particular contracts, viz. 

1. Bailment; including Deposits 277 

Mandates 283 

Loans lor use 285 

Mutual trusts 287 

Pledges ib. 

Hiring 291 

2. Loan for consumption, or borrowing. ...... 394 

Interest * . 295 

Security J 298 

3. Purchase and Sale 301 

4. Debt 30(> 

Modes of recovery 307 

Proceeding in suits ib. 

Pleading and evidence 309 

Policy of allowing to the Hindus the benefit of their own 

laws 310 

Conclusion of the work 311 




PREFACE. 


The following work originates in the possession of a 
mass of opinions, upon points of Hindu law, delivered by 
their Pandits, on references by the courts dispersed in 
the territories depeudant*on the government of Madras. 
They were, at llie desire of the author, tran.smitted to 
him for hi.s ipformation, from time to time, hy various 
Company's jiulges, tlirougli a {.>eriod of several years, 
during ^^llich he exeiciscd titc judicia/ office under tlie 
.Royal Charter at that Presidency ; and, having been sub- 
sequently scon, and commented upon by Mr. Colebrooke, 
and, in some in.stanccs, l)y Mr. Sutherland of Bengal, a.s 
well as by the late Mr. Ellis of Madras, their respective 
“ Remarks, ’ ol)tained uj)on, and annexed to them, .seemed 
to render them doc.unient.s of too great value, not to be 
turned, in some way or othei', to ]n!l)!ic account; more 
especially considering liow little was known of Hindu 
law at the time, in that part of India. At first, and 
during the author’s contimiaiU'c in India, notliing’ was iii 
contemplation, beyond a .selection of tlie papers alluded 
to, under some convenient arrangement. But, sub.se- 
quent to his quitting it, and return to Europe, the pos.sc.s- 
.sion of leisure, with the desire to be useful, gradually 
suggested a compilation, that might more effectually 
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facilitate to all, having occasion to become acquainted 
with it, a connected knowledge of the law in question, 
to the extent of its use in the British courts established in 
India, whether under the direct authority of the king, or 
that of the East India Company. Thus, what had been 
at first, not the principal only, but the sole intention, 
namely, to give publicity to what he so possessed, be- 
came in the end a subordinate one, as connected with 
the subsequently adopted. With 

this view, he proceeded, at his earliest convenience, to 
resume for the purpose his s^pdy of the Institutes of 
Menu, in the translation of Sir William .lones; that of the 
two treatises on Inheritance, translated and illustrated by 
Mr. Colehrooke; in addition to which, he w'as fortunate 
enough to obtain in time the more recent tracts on Adop- 
tion, prepared, after the manner of Mr. Colebrooke, by his 
nephew, Mr. Sutherland; with a compendium of the law of 
inheritance, of some celebrity, translated by Mr. Wynch, 
also of the Bengal service. To these were added the work 
in every British Ifindrr jurist's band, known familiarly by 
the name of Mr. Colebrooke s Digest; together with the 
Reports, througli a succession of years, commencing pre- 
vious to 1805, in theSudder Dewanny Adawlut of Bengal. 

The sources then of the following pages are, in general, 
First, The printed works on Hindu law, accessible to tlie 
Englisli reader ; compared witlj, — Secondly, The MS. 
papers, of which some account has been given. It will 
be the busine.s$ of this Preface to enlarge a little upon 
what has been already stated ; intermixing briefly siieli 
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notices as the subject may suggest, drawn principally from 
other MSS. in his possession ; — the chief of those exhibit- 
ing statements and opinions, prevalent in Southern India, 
having been left t)y the late lamented Mr. Ellis of Madras^ 
and recently transmitted to tlie author, by common friends 
of his, and of the deceased, at that Presidency. 

I. The general body of ceremonial and religious ob- 
servances, of moral duties, and of municipal law, con- 
stituting, in its most comprehensive sense, the Dharma 
Sastra of the Hindus, aivl derived, as will be seen in a 
succinct and masterly paper on the subject subjoined to 
this volume,(‘)/;onsists, 1. Of their or text-books ; 

each in structure, and most in doctrine, the same with 
that of Menu ; — attributed to aiithors, of wlioin scarcely 
any thing is known ; — in many instances, not even their 
names, the assumed ones being fictitious. These are each 
divided into three Candas, or sections; — the Achara 
Canda, relating to ceremonies ; the Vyavahara, to law ; 
and the to expiation. With the first and last 

Candas of these works, the following one has nothing to 
do. — 2. Of Glosses and Commentaries on the text-books ; 
— and, 3. Of Digests, comprehending cither the whole 
sy.stem of jurisprudence, or relating only to particular 
titles of law. Of the latter, the Dige.st, translated by Mr. 
Colebrooke, is an instance ; embracing, as it does, only 
eight, out of the eighteen, acknowledged standing titles ; 
and referable principally, as it professes to be, to the 
subject of Contracts and Successions. 


(1) Letter A, 
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1. Of the Text ‘hooks, varying in number, according 
to difTerent authorities, from eighteen to thirty-six, and 
inore,(^) the little that is known, in point of history, W'ill 
be found in the successive Prefaces, by Mr. Golebrooke, to 
his translations of the Digest, and two treatises on Inherit*- 
ance ; in the. latter of which, in particid:ir, tlieir respective 
value is accurafely weighed and ascertained. By Para- 
sara, author of one of these books, (referring to the Hindu 
division of the world into four ages,) are assigned, as ap- 
propriate to tlie Crila Yuga, or first age, the Institutes of 
Memi; to tYo Trlta ,Q\' second, tlje ordinances of Gautama ; 
to the Dwapara, or tliird, Suncha and Lirhita; and, to the 
Cali, or fourth, (the present sinful age, asit i.s deemed,) his 
(^Parasara's) oivn ordinances. A text-book of autliority, 
written for, and known to be applicable to the present age, 
could not but be of peculiar value ; but, it having been 
observed, that these te.xt-books consist each of three dis- 
tinct parts, it happens that, in Parasara\s, tlie second, or 
Vyavahara (which must have conprised his legal 

Institutes,) is entirely wanting : so that a professed com- 
mentary on this Smriti, that will be more particularly no- 
ticed, founds itself, in this respect, ujion nothing belonging 
exclusively to Pr/mvarr/, beyond a verse extracted from tlie 
Achara, or first Cauda, purporting merely, “that the 


(1) S('(.' .Prefarc to Digest, p. xiii. et so(i|. Tlio following' list i.«; tit-cording- to 
Ynjiiytiwalcytu -- - Men^ Atri ; Visbnu ; llarita; Ynjnyawalcya ; X.].sliMiias ; Angi- 
ras i Yama; ApastamVia j.Sanvcrta ; Catyayana 5 Vrihaspati ; PaTaj^ara ; A^yasa : 
Sanrha and Lichita, (who worn l)rothers, and wrote each a SSmriti separately, and 
another joinily: the three l»eing since considered as one xvork) ; Daesha ; Gau- 
tama ; Satalapa ; and Vaslshta. Parasara, whose name ajuiears in the above list, 
enumerates also twenty select authors ; hut, instead of Sanvei ta, Vriha.spati, and 
Vya.?a,, he gives the names of (.ns3\apa, Pdirigu, and Pr.ichotas, 
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princes of the earth *are in this age enjoined to copform 
“ to tlie dictates of justice.” It is the opinion of the 
Southern jurists, and for this they sometimes cite Vrihas- 
that text-bhoks are not of themselves authority; and, 
that the only final authority fn Hindu law is to be sought, 
in these later times, in the conclusions and decisions of the 
authors of the several Digests and Comm|sataries, accord- 
ing to the schools, to which they respectively belonged 
that the former are of importance in the schools, wlnxre lavv 
is taught; blit, abstractedly, of little in courts, where it is 
practised. On this ground, for want of an extended com- 
mentary upon them, (the glosses Cullm'a and others 
being considered as explanatory only of tlui text,) the In- 
stitutes of 31cnu, thongli the undoubted foundation of all 
Hindu law, are looked upon by them as a woi-k to be re- 
spected, rather than, in modern times, to be implicitly fol- 
lowed. 

2, 3. CornmaUarics, and Dige-sls. These also are nu- 
merous : their number proceeding in part from the cir- 
cumstance, that every succeeding dynasty in India did, at 
its commenccinent, produce, as the rule of its government, 
a new Commeiitary on, or a new Digest ol; the ancient text- 
books ; the autliority of which may be supposed t(.) have 
declined locally, with the deeiining power of tin; dynasty, 
under which they originated. Tlicse likewise have been 
noticed in the Prefaces that liave been alluded to ; uor is it 
probable, tbat mucli tliat is material can be added to what 
Mir. Colebrooke has there said of them, whether as regard- 
ed 2 Pis- Ka. 
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ing their history, or their merits. To the English student, 
the JOa^a Bkaga oiJimuta Vahana, and the Mitacshara of 
Vynyanestoara, (treatises on Inheritance,) are of peculiar 
importance; — as having been translated^ and illustrated by 
one, so competent as the person who undertook, and per- 
formed, as he did, that meritorious labour ; — the one, the 
standard of latiyjn Bengal ; the other, received throughout 
the whole range from Benares, to the southernmost extre- 
mity of the peninsula. The authority of these, within their 
respective limits, is demonstrated, by their having been so 
selected, as the best guides for^our Courts, throughout the 
British dominions in India. They are hence continually 
referred to in the following work; a great proportion of 
which concerns inheritance, according to the enlarged ac- 
ceptation of that term among Hindu jurists. The like ob- 
servation applies to the translation, by Mr. Wynch, of the 
Day a Crama Sangraha^oi Sricrishiia Tercalancara/dcom- 
pcndium of the same subject, noticed by Mr. Colebrooke 
as “ good ;”(0 ai^d, in an eminent degree, to those by Mr. 
Sutherland, of the Dattac& Afimansa, oi Nanda Pandita, 
and the Duttaca Chandrica of Devanda Bhalta , — ^the 
standard treatises on the law of adoption ; — of the former 
of which, previous to its translation, much use had already 
been made by Mr. Colebrooke, in his notes on the chapter of 
the Mitacshara, upon this important branch of Hindu law. 

To these brief notices may with propriety be added a 
few, applicable to the same class of works, not translated, 
that are, next to the Mitacshara oiVynyaneswara, of para- 


(1 ) Pielaco to theTicatisoson tlie Hindu Law of luheritancc, vi. 
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mount authority in tlfe territories dependant on the govern- 
ment of Madras. These are the Smriti Chmidrica, the 
Aladhavi/a, and the Saraswati Vilasa. 

Of the author of the Smfiti CMndrica, named Devanda 
Bhatta, little, if any thing, seems to be known. The work, 
attributed to him, was compiled during the existence of the 
Vidyanagara dominion, (an extensive Southern empire, that # 
flourished during the thirteenth, fourteenth, and fifteenth 
centuries of our era;) but apparently not under the direct 
sanction of the government. It has been considered by 
Mr. Golebrooke, to be a work of uncommon excelloiee, if 
not superior, in extent of research, and copiousness of dis- 
quisition, to the Madkavya ; though he would not venture 
to say, upon his own opinion, which would prevail where 
they might be found to differ. And Mr. Ellis regarded it 
as highly valuable, for the complete information it affords, 
of the constitution of the several sorts of judicial tribu- 
nals, that existed in Southern India, at the time when it 
was composed ;(^) — and useful for practical purposes, us 
affording precedents for the forms of processes, deeds, &c. ; 
— as well as for the clearness, with whicli points of law in 
it are discussed. 

With regard to the Madhavya, compiled .for the Ca- 

narese dominions, by Vidyciraiiyasxvatm, the eminently 

learned minister of the founder o^Vi<lyanogara living- 

in the fourteenth century, may be considered to have been, 

as it were, the lawgiver of the last Hindu dynasty ; — of 
■ # 

(1) See letter B. at tbe end of the volume, p* 319. 
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the first and third Ccindas oi this * celebrated work, to 
which the author gave the name of his brother Madhava 
Achdrya, the basis is tlie text oi Paramra ; but, as has 
been already explained, having, for the "second, nothing 
of that Sinriti's to proceed upon, it became in fact though 
not in name, a general Digest of all the legal authorities 
prevalent at thevtime in his part of India. However this 
^;may detract in some degree from its effect, as being bot- 
tomed in truth upon no particular text, the general fame 
of the author is so great, resting, as it does, not upon this 
work alone, but, upon others also, particularly on his Com- 
mentary upon the four Vedas, — that, among his more intense 
admirers, he is held to have been an incarnation of Siva ; 
and the work in cpiestion has, at all events, the advantage 
of being later in time than that of the Smriti Chandrica, 
upon the basis of wliieh it has been thought by Mr. C'ole- 
brooke to have been evidently formed. 

Somewhere about the twelfth century of our era, the 
princes of the Cacutya family, establishing themselves to 
the north of the Crishna, built Aurmmeonda, or Orugallee, 
usually written Wamrikul, where they fi,ved their seat of 
government; which, extending itself by conquest, be- 
came the second great empire to the Southward; the first 
having preceded it about four centuries, while the third 
was that of Yidyanagara, already noticed. This second, 
comprehending, as it does, the territories now belonging to 
Hyderabad, the northern Circars, a considerable portion 
of the Carnatic, and, generally speaking, the whole of tlie 
countries, of whicli the Tailanga i.s at present the spoken 
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language, — the Saraawati VUam, a general Digesti; attri- 
buted to Prataparudra-dcva-Maha Raja, one of the abdve- 
mentioned princes, (but probably conmposed only under his 
direction,) became the standard law-book of his dominions; 
in which, (says Mr. Ellis,) the influence of its alleged regal 
origin, and the introduction of new notions, referable, as has 
been thought, to the progress of the MahoBaedan invasions, 
extending themselves about that time in a southerly direc-# 
tion, very apparent. For the first time in India, the will 

41 

of the prince is in it declared paramount to the right of the 
subject; and the claim, om the part of the ruling power, to 
the , absolute property in the soil, on which the modern 
revenue systeip of that country is founded, is here ad- 
vanced. It continues to be a book of some authority to 
the northward of the Pennar, where many customs e.xist, 
particularly respecting the tenure of land, that are de- 
rived from it; yet, even here, within its proper limits, it 
is in a great measure supplanted by that of the Commen- 
tary of Vijnyaneswara, the^pre vailing authority in South- 
ern India. 

To conclude this brief account of Hindu law-books, 
with some notice of the Digest, that is in familiar use;- - 
which, originating in the sugge.stion of Sir William 
Jones, was compiled by Jagannatha Tercapimchanana, 

(a learned Pandit,) and translated from the Sanscrit by 
Mr. Colebrooke; — it consists, like the Roman Digest, 
of texts, collected from works of authority, extant in the 
Sanscrit language only, having the names of their several 
authors prefixed, together with an ample commentary by 

b 
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tlie coxopiler, founded for the mok part upon foraaer 
ones. That its arrangement was not, on its first appear- 
ance, satisfactory to the learned, and that tlie Commen- 
tai^ abounds with frivolous disquisitions^ as well as with 
the discordant opinions of diifterent schools, not always 
sufficiently distiiiguished, restl upon the best authority, 
that of the leaiijted translator j by whom, its utility, for 
purpose for which it was planned, is well nigh dis- 
claim€d,(‘) It is long, therefore, since it was charac- 
terized, not unhappily, as “ the best law-took for a 
“ counsel, and the worst for a jndge.” And, as its doc- 
trines, taken commonly from the Bengal school, and 
originating sometimes with the compiler, differ often 
from the authorities prevalent in the South of India, it 
had become matter of regret with the author of the 
Prefaces referred to below, adverting to the frequent 
use made of it by the Southern Pandits, on references to 
them by the Courts, “ that they should have been thus 
“ furnished with the means of adopting in their answers, 
“ whatever opinion may happen to be best accommo- 
“ dated to any bias they may have contracted while he 
could not but deprecate its tendency to supersede, in the 
Peninsula, the works of“ the much abler authors of the Mi- 
'' taeshara, the Smriti Chandrica, and the Madhavya.”(“) 
But, in whatever degree Jagannatha’s Digest may have 
f^len in estimation, as a book to be used with advantage 
in our Courts, and especially in those to the Southward, it 

(1) See preface by My/ Ciolebrooke to his translation of Jagannaiba’s Digest, 
p. xi.; and more particularly that to his translation of the two treati^e^ bn Inherit- 

' ance, p. ii* ^ 

(2) Append, vol. ii. p. 150, 
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Trains a mine of juridical learning, throwing light mpon 
every question on which it treats, whatever atle®llon it 
may require in extracting it. In the course of the pre- 
sent work, pritportional care has been exerted, in com- 
paring passages apparently contradictory, or incongruous, 
(well known to exist up^n almost every point of Hindu 
law,) as well as in drawing from the _^hGle, after refe- 
rence toother available information, the probable practio^ 
result; — to which are Usually subjoined such citations, as 
seemed the best calculated to promote inquiry, if hot to 

remove doubt. Such has been the use made of the com- 

$ 

piler's part of the work; while the more frequent refe- 

■i 

rences are to the texts; for the greater part of which, by 
all unacquainted with the Sanscrit, resort hitherto can 
only be had with advantage to this Digest. 


Among the reported decisions in the Sudder Dewanny 
Adawlut of Bengal, comprising cases of Mahomedan, as 
well as of Hindu law, deducting from the latter such as 
turn upon particular circumstances, or as proceed upon 
equitable principles, there are not many that establish any 
general rule. The few, however, of this description, lieing 
of the highest authority, are noted and respected accord- 
ingly in the ensuing work. 

II. With regard to the MS. materials^ valualdei as 
exhibiting the living law upon subjects of daily occurr 
ren^, they form, with oth©c documents, an Appendix, 
constituting the second volume. They consist chiefly of 
the “ Opinions” of Pandits, with “ Remarks” upon them, 

b 2 
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distiBg^igljed by the letters C. E. and S. ; as denoting 
resp^iiitfWly the names of Mr. jpolebrooke, Mr. Ellis, and 
Mr. Sutherland. 

To have published these opinions, with the references 
preceding them, in the state in w.hich they were commu- 
nicated, would have been attended with the effect, not 
only of extending this work in point of bulk, hut with that 
also of loading its pages with much superfluous matter. 
The ref erenccs, therefore, have been divested of their more 
formal parts, and, in some instances, the statement of facts 
has been shortened. M'^ith the opmians, desultory and 
redundant as they continually are, beyond what could 
well be imagined, by any one not conversant with the 
manner of the Hindus, greater liberty has been taken. 
Such being the Eastern style, from which the very oracles 
of their law are not free, the endeavour has been, in ar- 
ranging what they have said, to render them clear, in as 
few words as possible, using the utmost care to extract 
and exhibit their meaning. Sometimes scarcely meeting 
the question, they more frequently travel beyond it. In 
the latter instances, retrenchment has been employed; 
and, in order to attain coherence, passages have been 
occasionally transposed. Where irrelevant matter has 
been retained, it has been for tlic sake of some peculiarity 
connected with it in Hindu manners, or customs ; and if, 
in some cases, opinions, palpably erroneous, have been 
admitted, it has been with a view to the corrections they 
have received, in the subjoined “ Remarks.” Thus dealt 
with, the papers alluded to will scarcely be recognized as 
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the same, by those* from whom the communie^Oii was 
derived; yet, if compared with the originals, it will be 
found, that the substance and effect of them has been pre- 
served. But, were it otherwise, it would be comparatively 
of little consequence, — ^the value of the collection, as here 
exhibited, consisting piriheipally in the “ Remaidks” with 
which it is accompanied. ^For, with tegard to the Pah-- 
dits, considering the infancy of the judicial establishmeaj^: 
provided for the dependancies on the Madras governmdat, 
at the tiine when the collection was made, the authority of 
many cannot be looked^ upon as very great. The most 
competent (it may be presumed) were appointed. 
in that part of India, and at the time in question, little, if 
any encouragement, having been begun to be given to the 
cultivation of learning among the nati^'cs, the field for 
selection could not be ample. Allowance is also to be 
made for the possibility of corruption in particular in- 
stances, remembering always the declaration of Sir William 
.lones, “ that he could not, with an easy conscience, con- 
“ cur in a decision, merely on tlie written opinion of native 
“lawyers, in any case in which they could have the 
“ remotest interest in misleading the Court re- 

flection, considering the quarter from whence it came, 
that has long rendered desirable a work of the kind now 
attempted ; as calculated, accoiAing to its execution, to 
enable the British Courts," administering the law in ques- 
tion, to check the propensity thus imputed to the native 
lawyer, as well as to obviate, in other respects, his casual 
deficiencies. 

(1) bee piefricc Ut Mr. Colebrouke’h triin.sPition lo Jiu;ariiiaijia s P*'** 
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Remarks” that have been alluded to, the 
princij^, in number and yali»e> are Mr. Colebrooke’s 
conveying, in most instances, not only his strictures on 
the pomts referred, and opinions reported,* but references 
also to printed authorities, in support of his observations, 
or of the ansv?er of the Pandit. They were, without any 
previous, personal acquaintance, through the medium of 
a common friend, solicited at an early period, with a view 
to individual satisfaction only, — not to publication; and, 
immersed as Mr. Colebrooke was at the time. In official 
duties of the highest importance, J.hey were returned from 
Calcutta with a readiness, a frequency, and a liberality 
as to the use to be made of them, that, under circum- 
stances at all alike, cannot often have been paralleled, and 
can never have been surpassed. Such comity casts a lustre 
about learning, that doubles its merit. Of the magnitude 
of the service thus rendered, — to every one in the slightest 
degree occupied in Hindu jurisprudence, it must be 
sufficient to have said of the “ Remarks” to which it ap- 
plies, that they are Mr. Colebrooke’s. 

Of Mr. Ellis, late of the Madras Civil Service, who 
kindly supplied the series next to be noticed, it ip neces- 
sary to say more, in proportion as he is less known. Al- 
luded to in terms of respect by the author of the History of 
My3oor,(‘) he never attained the rank of an authority, 
having died prematurely of poison, administered to him 
a fe# years ago, through mistake, by a native servsmt. 


( 1 ) rrefacc, p. wi. 
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B# the offices he successively held, attaching 
attendance of the most inteiSgent Hindus, throu^ lheir 
aid, and his own indefatigable industry, he succeeded in 
rendering himself a considerable master of their leaniing, 
and particularly of their law ; a science, for which he may 
be said to have had a natural genius. Accordingly, the 
opinions in question, regarding, as thejr did, tlie customsi 
practices, course, and law of Southern India, and the^ 
judgments in the suits in which they had been given not 
having been communicated, it became convenient to sub- 
mit them to the examination of Mr. Ellis, — by consent of 
all who knew him, the best acquainted at the time with the 
subject, in thaUpart of our Indian possessions. A long in- 
timacy with him rendered such a reference easy ; nor did 
he disappoint the expectation with which it was made, 
though accepted under circumstances of some disadvan- 
tage. His “ Remarks” were all penned by him during an 
excursion on the river Hoogly, without the benefit of 

i 

books; which will account for their being, in few in- 
stances, accompanied, like Mr. Colebrooke’s, with a ci- 
tation of authorities. And here it may be noticed, that, 
where dissent is expressed by him, it has regard, not to 
the corresponding “ Remark” of Mr. Colebrooke, but to 
the opinion of the Pandit, Mr. Ellis never having seen Mr. 
Colebrooke’s “ Remarks;” and that where the efilict of aiigr 
of Mr. Ellis’s has been simply that of coincidence with 
Mr. Colebrooke, Mr. Ellis’s has been suppressed, Mr. 
Colebrbbke’s not being considered as requiring con- 
firmation, « 
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TSfe'Orily remaining observations of the kind, to be 
speciStliy distinguished, are those of Mr. Sutherland of 
Bengal, the nephew of Mr. Colebrooke; a Sanscrit 
scholar, and an eminent Hindu lawyer; of which the 
notes and accompaniments to his translation of the Dattaca 
JlimanSa, and Dattaca Chandrica, afford abundant proof. 
The author has hot the pleasure of his pei^dnal acquaint- 
ance ; but he has, in correspondence, experienced from 

him all his kinsman’s liberality ; while his “ Remarks” 

«» 

annexed to some of the “ Opinions,” shew, in conjunction 
with his published work, that it is not in that estimable 
quality alone that he resembles him, but in learning and 
judgment also ; leaving one to regret in them only, that 
they are so few. 

With all his . opportunities, and much as the author’s 
occasions had led him to cultivate them, yet, unacquainted 
with the Sanscrit language, in which (to use the expression 
of Sir William Jones, (^)) “the Hindu laws are for the 
“ most part locked up,” great would have been his pre- 
sumption, in offering to others, in any form, his ideas on the 
subject, had he not tirst taken the most effectual means in 
his power, of bringing them to some piacticable test. For 
this purpose, unable to reach the fountains, it became him 
at least, 4oward correction and v'erificatioir, to avail him- 
iself of what he conceived to be the safest, and best chan- 
nels. The work brought .to a close, according to his then 
existing means, he, in the summer of 1 823, printed a lew 

( 1) Prt'fiK'c to trariiilatioji of the Diue^l, p. vi. 
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copies, the greater part of which he forwarded (inti^^^ed) 
for examination, to friends the several Presidettcles of 
Bengal, Madias, and Bombay ; with an earnest solicitation 
for criticism, anS every species of remark, calculated tO 
render it not unworthy its purpose. This has retarded 
the publication, without having, in the degree i^at was 
expected, answered the purpose for which the transmission' 
was made; — the author having received, in this long 
interval, no return from Bengal, and one communication 
only from Bombay. But the delay is not to be regretted; 
since it has afforded him ample time for revision, which 
he hopes has been employed in improvement, from sources 
of his own ; whde it has not been unproductive, as to its 
direct object. To the present Chief Justice of Bengal, (^) 
(at the time one of the puisne justices of the Siipreme 
Court at Madras,), he is, in consequence of the measure 
that was pursued by him, indebted for some valuable sug- 
gestions as to the arrangement, and some useful remarks 
on the details of the work. The late Chief Justice of 
Madras, (*^) in returning the copy that was placed in his 
hands, in addition to remarks, such as might be expected 
from his high legal character and station, accompanied it 
with notes of cases in Hindu law, determined in the 
Court in which he' was presiding, since the time when 
the author quitted India. And to William Oliver, Esq. 
and John Fryer Thomas, Esq. both of the Madras Ciyil j 
Service, and to Charles Norris, Esq. of Bombay, all three 
holding with credit offices in the Judicial department of 


(1) The Honourable Sir Charles Grey. 

(2) The Honourable Sir Edmund Stanley 
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th^>»^ective Presidencies, he is under infinite obliga- 
tions for suggestions and corihjctions; every one of which, 

he believes he may venture to say, he has adopted. 

( 

With all the advantages that have been thus acknow- 
ledged, confident that a work of the kind cannot be ex- 
pected to arrive at attainable perfection, without the 
combined aid of many lights, the author takes his leave 
for the present, — with the hope that these may still be 
afforded him, beyond what he has already received;— 
prompted herein by the same»zeal, in the prosecution of 
a public object, that first stimulated the undertaking, and 
has since maintained in him the perseverance, with which 
it has been so far performed. 

BATH, AUG. 1825. 


The Author will he under great obligation to any possessor 
of this Work, who, feeling competent to the task, will take the 
trouble of communicating such corrections, or remarks, as may 
occur to him upon a perusal of it; addressing them for him, to 
the care of the home of Arbothnot and Co., Madrm, who 
wilt be imtructed to forward them; or otherwise, to the care 
of Messrs. Drummond, Charing Cross, London. 
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the Digest referred to, thus, T)ig., is Mr. Colebrooke's 
translation of Jagaiinatha’s ; Lond. ed. 8vo. 1801. 

The initials, C. E. and S., annexed to the references 
to the Appendix, denote respectively the names of Mr. 
CoLEBROOKE, the late Mr. Eelis of Madras, and Mr. 
Sutherland of Bengal. 



INTROI>UCTION. 


It is proposed in the following work to exhibit an outline 
of Hindu law, so far as it is in use in the Courts erected, 
whether at the Presidencies, or in the Provinces, for admi- 
nistering justice to the Hindu subject of British India. In 
developing the design, it will be convenient, first, to specify 
the parts of that law, which do not enter into it ; and then 
to sketch out the arrangement, that has been adopted for 
cariying it into effect. 

1. The government of India, so far as that country has 
been reduced to our power, resting, as it does, upon Bi-itish 
institutions, upon instructions from the aulliorities at home, 
or upon the laws of England, as administered under 
Charters, founded upon Acts of Parliament, with a partial 
reference only to Native Codes, such portions of these 
latter as explain and enforce what we consider to be ob- 
jects of cmistitutional law, can never come into discussion 
in any of the above courts. Public office of every descrip- 
tion in British India is held exclusively by British, with 
the exception of some subordmaie ones ; in the discharge 
of whichf latter, the Native, having entered into our ser- 
vice, is answerable to us, and to be judged of, like our- 


VOL. I. 


H 



2 


rNTKODUCTION. 


selv^ not by bis own, but by our law.(’) This observa- 
tion excludes from our view tartlier, in a ti’eatise like the 
present, professedly limited, the wide field of all that be- 
longs to persons standing in a public relation ; comprised, 
in part, with reference to fhe Hindus, in the seventh 
chapter of the Institutes of Menu. Upon a distinct 
ground, we have nothing to do with their penal enact- 
ments ; which, it is probable, have been thought to be 
capricious, or cruel, in too many instances^ to be fit to be 
adopted, as tljc measure of retributive justice, in the 
King's Courts, even as against the Hindu himself, whose 
ordinances they are. They are minutely detailed by 
Menu ; who sums up all, by exalting to “ the mansion 
“ of Sacra, that king, in wliose realm lives no thief, 
“ no adulterer, no delamer, no man guilty of atrocious 
“ violence, and no committer of assaults.'’ (^) 

ISfeu quis fur esset, neu latrot ncu qiiis adulter. 

In tlic Company’s Courts, as dispersed over the in- 
terior, (those dependant on the government of Bombay 
excepted,) the Mahomcdaii penal law, modified in par- 
ticulars, has been substituted ibr that of the Hindus; — 
with what propriety this is not the place to inquire. 
Under the Presidency of Bombay, Hindus and Mahome- 
dans are tried according to their respective codes, ac- 
cominodated in a certain degree to British ideas ; while 

(l)V(.ucata Rutiga Pillay r. Bast Iiwiia Cottipanyj # Cases at 

Muclras, vol. i. p. 174. 

(e)Memi. VriL 
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the Parsees at the same Presidency are subject ia crimi- 
nal, as well as in civil cases, to the English law. The 
practice also of Courts, as regai’ding the forms of. action, 
and modes of proceeding, together with what appertains 
to their jurisdiction, is foreign to this work; — the end of 
which is, to ascertain and elucidate such doctrines of 
the law in question, as apply to the subjects of suits 
instituted in the English Courts witli reference to it ; 
not to point out how they are to be framed and con- 
ducted. And the same may be said of the canons of 
evidence, and rules for » determining tlie competenci/ of 
ivitnesses ; Q) upon both which , as upon the matters last 
before alluded to, the Hindu laW' is copious and minute; 
and, it may be added, in general, sensible. But, its pi’o- 
visions in these respects are, in the CourtvS of the King*, 
superseded by his instructions, as conveyed in the 
Royal Charters; and, in those of the Company, by the 
Regulations under which they act. At the same time, it 
is to be observed, that important rpiestions sometimes arise 
out of the adaptation of English process to suits bcl^veen 
Natives; and rigour, bordering upon iujustice, would be 
but too often tlie consequence of adhering strictly to 
forms of our own, not consonant to their tbelings and 
usages ; to obviate and provide against which is, fi-om 
time to time, the province of our Courts, exercising 
therein a sound and careful diseretioir; and this, in 
instances of frequent recurrence, by rules expressly framed 

( ch. Vlir. V. 61 , e.t setj. 

Syed AlJy v. Syed Kulloe Mtilla Khan ; Notes of Cases at Madras, 

vi)l. ii. p. 180 . 

15 2 
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and {S^mulgated for the purpose; it being the evident 
intention of the “ Charters” and “ Regulations” alluded 
to, that where the Native alone is concerned, the attain- 
ment of substantial justice should be rendered easy to 

M 

him; and this, as far as practicable, according to the 
means that would be adopted, had the suit been brought 
in a Native Court. 

' Constitutional law, then, criminal law, with the law 
defining and distinguishing diiferent courts, and detail- 
ing their practice, and manner of proceeding, not en- 
tering into the scope of thei following pages, what 
remains in eftect to be expounded in them, as concern- 
ing the Hindus, is the strictly civil part of their code 
only, as referable to the enjoyment and transfer of pro- 
perty, with some incidental notice of the rights and con- 
dition of the different members of families ; — to tlie course 
in which Inheritances descend, and are divided; — to the 
criterion by which Contracts become such, and according 
to which they are either enforced, or annulled. 

2. So much having been premised, it is obvious that 
some account of property in general, as it exists, and is re- 
garded among the people in question, will form the first 
subject of inquiry ; since every other title of law to be exa- 
mined is, more or less, connected with it; while a just com- 
prehension of most of them must depend upon their ideas 
respecting property being previously understood : and 
that the next will be marriage , — that institution, whence 
a well-known writer notices Plato to have “.with great 
“judgment directed his legislator to take his stand;”(‘) and 


( 1) 'I'liylor OP Civil Law, p. 264» 
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oil which, combined* with that of property ^ as comtituting 
together the foundations upon which rest the whole order 
of civil life, a living one, and eminent jurist, has dis- 
serted with a wisdom altogether worthy the subject, and 
expatiated with a splendour of eloquence, that Plato’s self, 
- — ^liad England, instead of Greece, been his count?^, — had 
not disdained to own.(^) In the chapter that treats of it 
will be seen what importance is attached by the Hindus 
to the second in order of these institutions, particularly 
with a vie'w to male issue; upon the existence of which 
their imaginary happincjgs so essentially depends. But 
the united pair may fail to be parents;— a contingency 
inherent in too many of their marriages, in which the age 
of the man is often not only out of all proportion to that 
of the bride, bxit excessive for the primary purpose of the 
union. This consideration, taking also into account the 
indispensableness of a son, to perform obsequies, and dis- 
charge his ancestor’s debts, has led to the expedient of 
adoption; which will therefore Ibllow, properly enough, 
the title of marriage, on the supposition of the latter hav- 
ing been unproductive of male issue. And, by one or 
other of these means, a family being fully constituted, the 
paternal relation next challenges attention; to which be- 
longs the power and obligations of the father, with the 
condition, not of his children alone, but of other collateral 
and subordinate connexions; including the state of>^- 

(1) Diacourse on the Study of the I*aw of Nature and Natioua/" by Sir 
Jamea Macintosh; an exquisite: tract, which it is to he* feared has 
bbcomo scarce. See p. 40, etseq. See also “ Sketch of the Inter- 
/National Policy of Modem Europe, by the Hon, Frederick 

Eden, p. 2.i. — with Dr. Croke’s Introductory Essay, p. 4, to his Report 
of the case of Homer r. Liddianl, 



t) 


1 N T E O » U C T1 OHf. 


very, i;I» investigating this, the a pfo- 
ceeding very peculiar to this people presents itself to tlie 
inquirer j namely, the partition of the father’s property in 
his life, wliether with his consent, or by (Operation of law. 
These titles disposed of, and supposing the Hindu in 
question to have retained during his life the dominion of 
his property, as most frequently happens, — -ho wit descends, 
and, in the event of a plurality of sons, is distributed, 
with the disqualification of heirs, and the charges to which 
Ihose who succeed are liable, — these are all topics com- 
posing together the Hindu idea^of Inhkritance; being 
one of the two great subjects of Hindu law, (that of Con- 
te act being the other,) which the Charters of justice 
have judiciously reserved, in extending, so far as they do 
extend, tlie authority of the English law over the Native; 
imposing it upon the Courts so erected, in administering 
these subjects, to adjudicate upon them, not, as in other 
cases, according to that law, but according to the law 
of the par-ties, as they may happen to be, Mahoroedan, 
or Hindu. Tire death of its head giving rise to a new 
family, pei’haps to several, the course that has been 
sketched returns upon us, in otlrer marriages, with simi- 
lar consequences attending them; so th-at the plan of 
what is proposed to be here discussed is brought nigh 
to a close. It remains, however, to notice the con- 
dition of imlvwkood ; which, remarkable as it is, among 
the Hindus, constitutes an appropriate feature in their 
law, demnndiug to be distinctly considered. Nor can the 
Testamentary pinccr be with propritdy passed over in si- 
lence, established as it is at one of our Presidencies, and 
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ill fexerqise at the others ; though unknown to the ]|^in<5u, 
prior to the intereourse of Britain with India. 

Thus has the mitural history of a Hindu family, through 
the changes and eontingentel^s that may happen to it, in its 
progress, from its origin in marriage, to its absorption, as it 
were, into a new one, by the death of its head, suggested 
the arrangement of a work, comprehending a succinct 
view of nearly whatever may be practically useful to be 
referred to in Hindu law, as it exists to be dispensed by 
us, whether at the different Presidencies under the Royal 
Charters, or in the Courts establislied in the Provinces, by 
the authority, and subject to the reguintinns of the British 
organ for India, the United East India Company. 

' With regard to Contract, it forms a separate subject, 
distinct I'rom any of those, of which the order has been 
unfolded. Considering how much the resolution of every 
question of the kind depends in all countries upon the 
dictates of reason and good sense, rather than (as in cases 
of inheritance) upon conventional rules, deduced often 
from localities, as they respect religion, manners, and 
habits, and resting for their efficaev’ upon autliority — the 
peculiarities of this part of the law iviil, in the discussion 
of the title last alluded to, be alone selected and stated. 
Consonant to this enumeration, and arrangement of sub- 
jects, the whole will be comprehended under the follow- 
ing chapters, viz. : — L On Property in general. II. On 
Marriage. HI. On Adoption. ,IV. On the Paternal Re- 
lation. subject continued. VI. On .Sla- 

very. VII. On Inheritance of Property held in severalty. 
VIII. On Inheritance of Property held in Coparcenary. 
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IX. Exclusion fram; and X. On Charges upon the 
Inheritance. XL On Widowhood. XII. On the Testa- 
mentary Power. XIII. On j . 

If others have had to vlhiitcate themselves from the 
presumption of attempting tasks, in which they have been 
ably preceded, the present is an instance, where one of 
considerable difiiculty and nicety, as well as of import- 
ance, has been ventured upon without a guide. No work 
of the kind existing in the English language, of the utility 
of such a one, according to the merit of its execution, little 
doubt can be entertained ; adverting especially to the 
more modern materinls, upon which it is in part founded.(i) 
For the undertaking, th e author is Hot without a becom- 
ing consciousness, how greatly it will stand in need of 
apology ; and this not the less, if he have been so ill ad- 
vised, as to have been throwing away his labour on an un- 
worthy subject. Howsoever it may have been disesteemed 
by some, it is sufficient surely to entitle it to attention, 
that it is the law, by which are to be regulated the civil 
interests of the Hindu population of so extensive a por- 
tion of the Empire, as India embraces. In preserving it, 
so far as Britain has done, to the millions who claim the 
benefit of it as their inheritance, she has conformed to the 
wisdom of experience, and the dictates of humanity; con- 
siderations, (it is not irrelevant to remark,) that appear to 
have had their influence with this very people themselves, 
as referable to others, from the earliest period of their le- 
gislation. Speaking of the king having effected a recent 


(I ) See rreface, p. xix. 
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conquest, “ Let him (lays Menu) establish the laws pf the 
“ conquered nation, as declared in their books.” (*) ^ 
while such shall continue to be our policy, it must follow 
that every atten^Jt to faq^likte a knowledge of them, 
among those by whose instrumentality they are to be ad- 
ministered, must be in itself laudable. It is the duty, as 
well as interest of Britain, to foster those, whom it has 
become the unworthy fashion to abuse, and undervalue. 
It were at least a more magnanimous course, joarccre mb- 
jectis. Nor can it be a commendable one, in any point of 
view, to irritate, by insulting them. It is true, that works 
calculated to produce this effect, are not very likely to find 
their way to Hindu understandings. But they influence 
but too often tlie creed of those, by whom Hindus are to 
be governed ; and our tenure of India will be but little 
strengthened, by the conqueror, in the persons of the 
Company’s writers and cadets, being taught to contemplate 
the conquered with horror, and to look down upon them 
with contempt. 


(1 ) Menu, ch. VII. v. 203. 
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CHAP. I. 

ON PftOi»EllTy. 

Every disquisition on the origin of property, among 
a people with whose early history we are unacquainted, 
must needs be conjectural ; and, as such, misplaced in 
a work, which, in its nature, excludes fancy. What the 
state of it was anciently in India, able inquirers have 
been divided in shewing. (‘) Till lately, the prevailing 
opinion was, that the right to the soil was in the sove- 
reign ; a persuasion, that has been elaborately combated, 
in an incidental chapter of a comparatively recent history, 
of deserved celebrity.(*^) The general idea of property 
comprehending, as it does, personal, as well as real, move- 
ables, with that which is immoveable, — in most civilized 
countries, the land for obvious reasons, takes the lead, in 

(1) Grant* — Plans for Government of British India. 

Cl) ‘' Historical Sketclitis of the Soutli uf India,” hy Lieut.-Col. Mark, 
VVilk.s, cIl V. See also Observation:? on the .Miiiiansa^ by Mr. Colebrookc, 
quoted ill Mr, Tucker’s Fmancial Statoiucut, U121. p. 117. 
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point of importance. (^) It is peculiarly so with the Hindus, 
who may be regarded as having been in all time an agricul- 
Ipral, rather than a comme^al, or manufacturing people. 
It is, with them, the fuiMij'^^t is prhicipally looked to 
for the maintenance of faihHies :(®) and to which, in difr 
ferent provinces, and under successive despotisms, they 
are recorded to have clung to the last, as long as the 
exactions of power left to them (wherever they did leave) 
any thing, that could be called a proprietor’s share. 

In the Bengal provinces, where the Maliomedans, by 
the time that the English began to supersede them, had 
long ruled with unlimited, and unrelenting sway, the 
right of the Hindu in land was no longer to be traced ; 
and he had degenerated into a mere cultivator, liable to 
have his share of the produce continually reduced, and 
varied. Such as it was, the right of cultivation was de- 
scendible ; affirming for the government, and denying to 
the inhabitants, every thing like property in the soil. 
Nor was there wanting (as it would seem) authority in 
the Shasters, for a eondition of things so abhorrent from 
natural right. (®) In a part of the Digest, purporting to be 
a disquisition on property in the soil, and founded on 
an ancient text, it is, in effect, all vested in the sovereign,- 
leaving to the people only an annual, defeasible inte- 
rest^*) subject to constant diminution, at, the will of the 
ruling power. So convenient a doctrine, uniformly 

(1) Blacksioiie's Comm. voL ii. j>. 384. ISth edit. 

(2) Bljowamiychum Bunhoojea v. The lieirs of, B 

Benjg. Rep. 1816. p. 565, ct scq. 

(3) 1 Klackst. Comm. p. 138. Td.vol. ii. I>» 2. edit, 12. 

(4) 1 460. 
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raaintained by the government that preceded ours, was, 
upon our acquisition of territory in India, long acted 
upon by ours, following uiS||licitly what appeared to be 
the law of the country; tilf^ ^pressed with its pemi- 
ciousness, as tending, by th*e extinction of property, to 
discourage improvement, the Bengal government, under 
the administration of Lord Cornwallis, so far restored 
the subject’s right, as to fix, professedly for ever, paya- 
ble in money, the proportion to which the state should 
be entitled ; ‘leaving to the possessor of the land, after 
this deduction, the benefit, of progressive improvement, 
with an unrestrained power of alienation, to be regulated 
only by the native law. 

In the provinces to the South, the Mahomedan in- 
vasion had been comparatively recent, and partial ; and, 
in this proportion, private property in land was found to 
be there not only more perfect, but more prevalent. That 
it existed by the Hindu law, as once in force, is now (it 
is believed) no longer doubted. (') Among the various 
speculations as to its commencement, none can be more 
rational than the position laid down by Menu, that 
“ cultivated land is the property of him who cut away 
“ the wood, or who cleared and tilled it (®) — of the 
produce of which the ordinary proportion accniing to 
the sovereign was a sixth ; and, in times of urgent dis- 

(1) Menu, ch. IX. .52, 53. Id. VIII. 239. 243. 

1 Dig. 471. 473. 

3>6e on d. Mootoopermall and others v. Tondaven and others; Notes 
of Gases at Madras, voJ. i. p. 494. 

See also references (2) x\nte, p. 11. 

(2) Menu, ch. IX* 44. 
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tress, a Beside this, unless wHere land way 

aM&tted to them from the corporate stock, parts of the 
^oduce of each propriety; W|BS, and continues to this 
day, to be distributable,‘^^^l|kie officers and artisans,— to 
the twelve Ayattgadiies,(^s they are called,) administering 
the justice, preserving the peace, managing the concerns, 
and supplying the wants, or contributing to the conve- 
nience of every town or village; of the aggregate of 
which, well described, as it has been, as a mass of little 
republics, India is constituted. 

But though as, with refereijce to the sovereign, it may 
be no longer contended, that the subject in India is alto- 
gether dependant in respect to land, nevertheless, in 
estimating right by the power that a man has of disposing 
of what he possesses, whether by act to take effect in 
his life, or by will that operates not till after his posses- 
sion has ceased, the principle that seems to pervade the 
Hindu law is, that all property is held in trust, not for 
the exigencies of the state merely, but for those of a man’s 
family; insomuch that proprietary right cannot be said 
to be inherent in a Hindu, but with considerable limitation 
and exception, (f) In discussing it with reference to him, 
it is necessary to advert, not only to the different kinds 
of property, recognised by the law in question, but to the 
state also, or condition of the owner, as the head of a 
family, or otherwise. The property of a Hindu may have 
descended to him in a course of inheritance, or have been 

(X) Menu, cli. V^ll. 131. 132. Id. VIII, 304. 30ft. Id. X. lift, 

2 Dig. 168. 

(2) Bhowannychurn Bunhoojoa The heirs of Eamfcaunt Bunhoojea; 

Bengal Kep. 1816. p. 569. 
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of hk own acquisition ;^ancestral, or self^acquitie^ 
it will) in either case, as with us, be distinguishable into 
real and personal, moveal^tS^ immoveable : real, oi- ka- 
moveable property, accb;^il^ to their law, including, 
beside land and houses, slaves attached to the land ; 0 
and Corodies, or annuities secured upon it;(®) a species of 
property bearing a close resemblance to that designated 
in the English law by the same term, and enumerated by 
it among incoi’poreal hereditaments. But, between the 
Hindu and bur own, there is, in respect to property, this 
material difference; that wjiereas, while, by ours, land de- 
scends to the heir at law, the personal goods of a deceased 
vest in executors or administratots, distributable among- 
the next of kin ; — ^by the Hindu law, real and personal ate 
alike descendible to the same persons, and subject to the 
same inciwnbrances ; as will be more particularly seen in 
tlie chapters on inheritance, and the charges to which it is 
liable. (*) But, though real and personal property so far 
class together, and are not distinguishable, great import- 
ance (as has been already stated) is attached by it to land, 
in which in particular the sons are considered as possessing 
a special interest; (^)— having, with their father, by birth, 
according to the doctrine of the Mitaeshara, prevalent in 
the Peninsula, and north of India, so far a co-ordinate right 
in that part of it, which is ancestral, that, if he thinks 
proper to come to a partition in his lifetime, (a disposition 


(1) 2 Dig. 114, 141. 

Jittu Vab. cb. IL 9. 13, 14. 23. 

(3) Post, cli. VII. VIII. and X. 

(4) 2 Dig. 113, 141. 3 Id. 61. 4,34. 
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of property, the particulars of whiclt will be seen in a sub- 
sequeiit cbapterj(‘)) he must divide it as directed by 
lipr ; that is, give them a^^himself equal shares : — nor 
is it in his power to ali©t»€^f^|^ considerable portion of 
it without their concurrences (®) It is according to the 
doctrine of this school, like dignities with us, inherent in 
the blood ; and therefore, so far as regards the interest of 
parceners, unalienable. The Bengal school follows the 
same rule with respect to partition; but admits to the 
father otherwise an unreserved power of alitenation over 
all that he possesses, however, m particular instances, the 
exercise of it may be liable to censure. (*) To recur to 
the distinctions between the difierent kinds of property : — 
if any, lost in the time of the ancestor, be recovered by his 
successor, # no longer regarded as ancestral, but 
classes as acquired ; ('*) while what has been acquired, 
through the use of the patrimony, is considered as an- 
cestral. (®) And here it may be observed, that as the 
people are divided into Castes, appropriate modes of 
acquiring property are assigned to each; but they are 
little regarded in practice, not being liable to be en- 
forced by law. (‘^) — With regard to the state of the 
owner, the law, in its provisions for the disposal of 
property, almost constantly contemplates him as the 


(1) Ch. V.p.105. 

(2) Mit. on Inh. ch* L sect. L 27. Id. sect. v. 9, 10. 

(3) Jim. Vah. ch. II. 30. 

(4) Menu, ch. IX. 209. 

Jim. Vah. ch. IL 2l. Id. ch. VL sect. ii. 31. 

(5) Jim. Vah. ch. II. 21. Id. ch. VI. sect. i. 33. and sect. ii. 31. 

(6) Menu, ch. X. 116, Il7. 47, at seq, 

2 Dig. 135, et seq. — Post, 301. 308. 
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kead. of a; family. To one not so," restrictions iipon 
alienation do not in general apply. Property belong- 
ing to a single man, nol^^red by a coparcener, may 
be enjoyed and disposed bfl^Mm, as he pleases ; remoter 
heirs not being, in this respect, objects of legal care. His 
entire alienation of it, without consulting any one, being 
the act of a person who is his own master, is valid. ’’f^) 
Only, even with reference to one thus isolated, what he 
does not dispose of in his lifetime, must be left to 
descend in ^ course of inheritance ; the right of alien- 
ing (with very little exception) being confined to acts to 
take effect in the life of the grantor ; — the Hindu law 
knowing no such instrument as a will.(^') Thus it stands 
in general with respect to an owner, being a single man. 
But, with the Hindu, the idea of property <|o any amount 
being hardly separable from that of family, the head of 
one is not, properly speaking, “ his own master but a 
trustee, more or less, for numerous interests, which the 
Shaster has shewn great anxiety in protecting. And, as 
it is said by us, that the law, in any particular, may be 
proved by the forms of pkading, so may the true in- 
ference, as to the law of landed property, in this respect, 
among the Hindus, be deduced from the form prescribed 
for a grant; purporting, as it does, to reserve what may 
be necessary for the subsistence of the grantor's fami- 
ly ;(») — to which Catyayana adds, besides, his dwell- 


(1) 2 Dig. 15C. 

(fl') Note to % Dig*. 

Post, ch. XU. 
(;,t) t Dig, Ki 
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mgrhoiise.0 Tiie restriction, as it respects the mainte- 
nance of a man s family, is against the alienation of the 
whole of his estate, (®) (meanjiog;/tfw<^,) not of a small part, 
no way affecting its support and, if there be no land, 
nor property of that description, the reason applying, it 
extends to jewels, or similar valuables.(^) It may be 
remarked here, that the attempt is treated as a symptom 
of insanity, and void upon that ground which was 
precisely the insinuation of the Roman law, in the case 
of an inofficious testament. To this principle, of pro- 
tection against the act of the father and husband, is per- 
haps to be ascribed the circumstance, that, in the case 
of land, the Hindu law contemplates gifts only : as if 
there never could be danger of a man’s giving, to an 
extent to leave his family destitute ; insomuch that, 
whatever be the nature of the conveyance intended, the 
form should be that of a gift, with the ceremonies of 
donation authenticated with the greatest publicity, 
for the sake of certainty as to boundary, and as a secu- 


(1) 2 Di^. 135. Yajnyawalcya, 5 Id. 5. 

(2) Jim. Vjih. di. IL 23. 

Nareda, 2 Dig. 97, 113. 141. 

VrUiaspati, Id. 98. 

Catyayana, Id. 105. 133. 

Bacsha, Id. 110. 

Misra, Id. 111. 

Beng. llep. 1816. p. 566, et seq. 

Append, p. 1. — C. 

(3) .Tim. Vah. di. 11. 24. 

(4) Sricrislina, note to Jim. Vali. cli. IL 26. 

(5) 2 Dig. 118. 

(6) .3 Dig. 432. and note. 

Note to Jim. Vah. ch. I. 22. - 

Append, p. 3.—^ M \ \ 

Sham. Sing e. M|3pim§|(tee^ pep. 1813. p. 395. 
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rity against future disputes ; the law requiring the writ- 
ing for the purpose (though a deed is not indispensable) 
to be attested by witnesses, .In the presence of neighbours 
and kindred, with the parties interested, and 

under the sanction of a public officer,(^) Not that pro- 
perty in land cannot be legally divested and transferred 
by sale, as well as by gift ; the former (says Jagannatha) 
occurring constantly in practice.(“) The concurrence of 
sons in the alienation by the father of land, however de- 
rived, as reJj^tiired by the Mitacshara, is dispensed with, 
where they happen to be, all minors at the time, and 
the transaction has reference to some distress, under 
which the family labours, or some pious work to be per- 
formed, which the other members of it, equally with the 
father, are concerned should not be delayed. Such are 
the consecration of sacrificial fires, funeral repasts, rites 
on the birth of children, and other prescribed ceremonies; 
not to be performed without an expense, in which the 
Hindus are but too apt to indulge, on such occasions, to 
excess. (^) Urged by any such consideration, and the 
sons at the time incompetent to judge, their concurrence 
may be assumed ; and the father will be justified in 
acting without it, to the extent that the case may re- 
quire.('‘) And, even of moveables, that have descended, 
such as precious stones, pearls, clothes, ornaments, or 
other like effects, any alienation, to the prejudice of 

(1) 2 Dig. 161. 

(2) 3 Dig. 432. 

Mit, on Inb. ch. I. sect. i. 29* 

2 Dig. 118. 

(4) Mil. OQ Inh, ch* I. sect. i. 28, 29. 

c 2 



heirs, should be, if not for their immediate benefit, at 
least of a consistent nature. They are allowed to be- 
long, to the father, but it is yi^nder the special provisions 
of the law. They are hi#-; and he has indej>endant 
power over them, if such it ^an be called, seeing that he 
can dispose of them only for i mperious acts of duty, and 
purposes warranted by texts of ]aw;(‘) while the disposal 
of the land, whencesoever derived, must be in general 
subject to their control; thus, in effect, leaving him un- 
qualified dominion only over personally'^ acquired.{f) 
Whereas, in the Bengal provinces, following the tenets 
of a different school, the power of tlie father over his pro- 
perty is less restrained, requiring for its alienation the 
concurrence of his sons, only in the instance of land inhe- 
ritcd.if) And, even with regard to this, though a father 
in Bengal should aliene the whole of his property without 
it, the act is in law valid, under a distinction peculiar 
to it in that part of India, maintaining the legal validity 
of acts, however militating with the intention and policy 
of the law.(‘‘) Wherever there exists no issue male, nor 
adopted son, as substitute for it, he appears to be no- 
where under any restriction, excepting that of not leav- 
ing his family destitute ; and, even with regard to this 
obligation, whether it be according to the Bengal school 


(1) Mit. ou Inh. ch. I. sect. i. 27. 

(2) Append, p, 5. — C. 

( 3) N ot e to J iin . V all. c)i. II. 3 1 . 

Append, from p. 6 to I I. 

(4) Jim. Vah. ch. II. 27, et .seq. 

Prannath Das v. Gallisliunder ; Bong, Bep. ante 1805. p. .51. 

Qu. tamen, and see case of Bhowaiinychum Bimlioojea v. The heirs of 
Ramkaunt Bunhoojea, Beng. Rep. 1816. p. 561. 
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more than a moral one, seems to be a question. What- 
ever may be thought of these clogs on alienation, in 
a country highly ^ommerci^ like our own, — founded, as 
they are, upon the benevoltet principle of providing for 
those, in whose favour every man contracts a debt, upon 
becoming the head of a family, — in this view, they are not 
unfit to be enforced ; and, though experience in England 
may have led there to the gradual removal of all restric- 
tions of the kind, let it not be forgotten by the readers of 
the “ Cominentaries,” that, by its ancient law, not only 
could the fetid “ not be transferred from one feudatorj' 
“ to another, without the consent of the lord,” but that 
even, with it, it could not be aliened, “ unless the owner 
“ had also obtained the consent of his own next apparent, 
“or presumptive heir;” insomuch, (adds their learned 
author,) that “ it was usual, in ancient feoffments, to 
“ express that the alienation was made by consent of 
“ the heirs of the feoffor, or sometimes for the heir ap- 
“ parent himself to join with the feofior in the grant;”(‘) 
— precisely as has been seen to be the course by the Hindu 
law. Nor does the analogy of these prohibitions stop 
here, as we learn from their relaxation in our own 
country ; by which a man was, in progress of time, 
allowed to sell and dis|)ose of lands that had been 
purchased by him ; over which “ he was thouglit to 
“ have a more extensive power, than over what had 
“ been transmitted in a course of descent from his 
“ ancestors;” but the law still did not authorize 


(1) 2 BUicket, Comm p, 287. 52th edit, Bvo. 
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him “to sdl the whole, even of his own 
“ merits, so as totally to disinherit his children,” any 
more than it pennitted him, of his ojyn mere will and 
power, to aliene his estate at all. (^) Nor per- 

h?ips, for the sake of illustration, will it be digressing 
too much, to advert here to the correspondent doctrine 
of the civil law ; in the eye of which (it may be remem- 
bered) the father and son, (and, failing him, the grand- 
son by representation,) were so far looked upon as one 
person, that the son was scarcely regarded as succeeding 
to the inheritance on the death of the father, being, by a 
fiction of law, rather considered to have been in posses- 
sion before ; — distinctions, and fictions, that might al- 
most be thought to have been derived originally from 
the Hindu Itiw; such a resemblance is there between it, 
and these European codes, ancient and modern, jn 
these particulars. There is an equally strong one be- 
tween it and them, in the incapacity of aliening, 
arising from personal causes, whether physical or mo- 
ral ; the Hindu law providing that, to be capable, a 
person must be not only sid juris, with reference to 
idiotcy, lunacy, infancy, or minority, imbecility result- 
ing from age or disease, and duress, with the state of 
slavery, and degradation, (the latter answering, in some 
sort, to attainder with us,) — but he must have, at the time, 
a clear conception of wdiat he is abo!^; the law under 
consideration man’festing, indeed, in this respect, a care 
beyond othe» codes, by extending it to cases where the 


(1) 2 Blackst. Comm. jt. 288. 
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party undertaking to dispose of his interests happens at 
the time to be intoxicated, or to be acting under the in- 
fluence of some pver-ruling passion, as well as to the or- 
dinary ones of mistake, or Smposition.(*) Hence the dis- 
tinction that has been allhded to, as prevalent in,,;|he 
Bengal school, between the act of a person under any of 
the enumerated disabilities, which is void, and that of 
one of sound mind, not impelled by passicm; which 
latter, however censurable it may be, as being prohi- 
bited, will be nevertheless valid, (“) upon the principle 
oi factum est quod fieri tion debuit; or, as this class of 
lawyers themselves express it, that a fact cannot 
“be altered by a hundred texts ;”(•’) — a doctrine, of 
which no trace is to be found in the Benares school, 
in the Mitacshara, the Srnriti Ghandrica, or the Madha- 
vya, — all in full force in the Peninsula; — the au- 
thor of the Srnriti Ghandrica, on the contrary, main- 
taining, that what has been unduly given must be con- 
sidered as not given, and that the restoration of pro- 
perty, held under a prohibited gift, should be enforced 
by the ruling power. (*) And, even in Bengal, (as al- 

(1) .M(?uu, ch. VIII. 163. 

Nureda, 2 Dig. IBI. 187. 193. Yajnyawalcya, Id. 193. 

Catyayaiia aiul Vribaspati, Id. 197. 

Bliowannyclmni Buiihoojea v. I’be lieirs of Kainkaunt Biinhooje:*a j Bong. 

Hop. 1816. p. 364. 

Append, jj. 11. — C. 

Jim. Vah. ch. II. 20, 29. 

2 Dig. 103.^*13. 117. 139. 201. 

3 Dig. 37, et seq. 

Append, to cli. XII. p. 419, et seq. 

(3) Jim. Vah. cb. 11. 30, and note to § 31. 

(4) Motiuu Lai Khan v. Ranee Siroumuunee ; Beng. Rep. 1812, p. 352. 

Letter from Mr. Colebrooko, dated Deo. 3, 1812. Append, to chap. 

Xll. p, 420. 
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ready intimated), inconsistent as it may seem, if a Hindu 
father propose to make a partition of heritage in his life- 
time, he can, by this means, divide lus property only 
among his sons, and accdr^ig to certain prescribed 
niles,(*) said not to have beiftn hitherto weakened by any 
express decision ; (®) such being the effect of the acknow- 
ledged interest that sons have in the possessions of their 
parent, which it never was the intention of the law 
should be wantonly, or arbitrarily violated. Whereas, if 
he think proper to proceed by way of gift,' embracing, 
as this does, distinct from partition, every species of con- 
veyance and charge, under the construction put upon it, 
that it is valid, however improper; and that, though the 
giver may be culpable, the title of the receiver is good, 
whoever he may be, and under whatever circumstances 
it may have been created, it being always understood 
that the giver w'as the ownt'r of the property, under no 
persona) disqualification or disability, — such being the 
reasoning, the father of a family there is thus at liberty 
to disappoint every expectation, however reasonably 
entertained, by either alienating his property from it 
altogether, or by substituting among its members, by 
this mode, a distribution wholly different from the one 
prescribed by the law ; so as to have led to the observa- 
tion, that “ the Hindu legislators might have saved 
themselves the trouble of providing rules fo regulate a 

( j ; Jim. Vnli. II. 5(1- 74. 76. H.'j. 

3 Dig. 4. 

(^) Letter from Mr. Colebrooke, dated July 22, 1812. Appeud. to cli. XIT. 
p. 125. V)<1. tamenliia “ Ileinark’' on the case of Esdianclumd Kai r. 

Eyhordmml llai, (the Nuddea case ;) Beng. Hep, ante 1805. p. 3. 
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father's distribution, if the whole may be evaded by the 
easy expedient of calling it a gift^ instead of ^ parti- 
tion.''’ Q') ■ 

Property, as hitherto spe#^ of. is supposed to be the 
man’s. But the Hindu law assigns to the sex also, what 
is called emphatically Stridhana, or “ woman’s property ;” 
the term being derived from Sri, female, and dhana, 
wealth ;(-) — -not that it means necessarily money; it may 
consist of any thing else of value, as of land ; (’) — as it 
more usually ‘does of jewels, or other ornaments. Though 
it be the sex’s, it is with reference to wives, or widows, 
that the law concerning it comes most frequently in ques- 
tion; few women among the Hindus, from the time that 
they are marriageable, remaining single. To constitute 
it, it must have been the gift, not of a stranger, but of a 
husband, or some one or other of the owner’s near rela- 
tives. If derived from a stranger, or earned by herself, 
in either of these cases, according to the most general 
understanding, not coming within any of the instances 
hereafter enumerated, it vests in the husband, if she have 
one, and is without reserve at his disposal. (^) Whereas 
the Stridhana of a inarried woman is hers; unless, accord- 
ing to the law as prevalent in Bengal, it consist of land, 


(1) Append, to ch. XIL p. 425. — C. 

.Et5td»aucliund Rai v. Esliorchvind Rai ; Rop. ante 1005. p. 2. 

llarncoomhar ih Kisbercundor ; Id. 1812. p, 3.50. 

But see slntie, Bbowaniiycburn Bimboejea v„ Ravnkruint Ibinboojoa, Id. 
1816. p- .516. 5<>4, us referable to land inberited. 

(2) Mit. on Inli. cb. if. sect, ii. 3. 

(3) Append, p. 15. — C, 

(4) .Tira. Va.b. ch. IV. s(?ct. i. 20. 

Daya Cranm Sangvab.a, cb. II. ra’ct. ii. 25. 28, 20. 

C;uy:iyaua, 3 Dig. 566. 
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given to her by her husband, of which the dominion re- 
mains with him;(^) and, howsoever derived, and of what- 
ever quality, he has universally with l|er so far a concur- 
rent power over it, that he thiay use it in any exigency, 
|ar which he has not otherwise the means of providing ; 
andthis, without being accountable after, for what he may 
have so applied. The alleged occasions are, the preser- 
vation of the family during a famine, which may be con- 
strued to mean generally want; any distress, having the 
effect of preventing the performance of an indispensable, 
particularly of a religious duty ; sickness ; imprisonment ; 
and even the distress of a son.('*) It would seem, how- 
ever, that the right is pei’sonal in the husband; since it 
has been held, in the case of a writ of execution for a 
debt due by one, that the wife's Stridhana could not be 
seized under it;(^) though, had he been arrested, or 
taken, he might {ex concessis) have applied the ornaments 
upon her neck to its discharge, having no other means 
of extricating himself from legal custody. Nor is this 
all : for though, subject to the occasions that have been 
specified, the absoluteness of her l ight in the property 
in question is generally asserted, (^) it would seem to 

(1) Jim. Vah. ch. IV. sect. i. 20. 

Daya Cr. Sangraha, cli. 11. sect. li. 31. 

Nareda, 3 Dig. 573. 

Colebrooko (on Obligations), p. 28. 

Append, p. 17. — S, 

(';?) Jim. Yah. cb. JV. sect. i. 24. 

Mit. on Inh. ch, II. sect. xii. 31, et seq. 

Daya C’r. Sangraha, ch. II. sect. 33, .34. 

Devala and Y aju) awalcya, 3 Dig. 578. 

Append, p. 18. — C. 

(3) Append, p. 19. — C. and E. 

(4) Jim. Vah. ch. TV. sect. i. 21. 

I Catyayaiia, 3 Dig. 57 1. Nareda, Id. 575. 
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follow, from the universal condition of Hindu females, 
uneducated, and thence liable to perversion and in- 
fluence, that any Jgross abuse of it by her will be con- 
trolable by her father, while single, by her husband 
during coverture, and by hSr guardians after his de^y^; 
such interference being itself subject to revision by the 
judicial power, since otherwise the idea of Strklhana 
would be but a mockery .(*) Of the property in question, 
it is most commonly said, with reference to the married, 
that there are six descriptions; (-) but the authorities do 
not concur as to the precise number; and a good deal 
of reasoning has been employed in discussing, without 
satisfactorily determining, whther this number, most 
generally adopted, is to be taken restrictively of a larger, 
or only as exceptive of a less.(*) The following enume- 
ration, extracted principally from the Smriti Chandrica, 
comprehends nearly all that occur elsewhere, and more 
than are universally admitted, as will be noticed in speci- 
tying them; the specification being accompanied with 
such remarks, as the subject may seem to require, or may 
naturally suggest. 1. What is given to a young woman, 
or to her husband in trust for her, at the time of her mar- 
riage, that is, during the space from the beginning to 
the close of the nuptial ceremony, commencing with the 
oblation for increase of prosperity, and ending with a 

(1) Narcila, 2 Oig- Catyayana, 3 Id. 376. Id, 62(>, 

(2) Menu, cb. IX. 191. 

Jim. Vali. cli. IV. sect. i. 

Mit. on Inli. ch. II. sect, xi. 

3 Dig. 557. 

(.">) .Tim. \ all. ch, IV. 1. IB. 


,3 Dig. 36li. 
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return of the salutation ; but not to be confined rigorously 
to the day, if given on account of the marriage.(‘) 2. 
Her fee; or what is given to her in the|bridal procession, 
upon the final ceremony, '#hen the marriage, already 
contracted and solemnized, iS about to be consummated, 
the bride having hitherto remained witli her mother; as 
will appear in the next chapter. And the misery of 
Hindu marriages, at (on the part of the female) an im- 
mature, and often an inordinately disproportioned age, 
is sensibly shewn, by the present in questioit being said 
to be intended as a bribe, to irvduce her to repair the more 
cheerfully to the mansion of her lord.(') It may be here 
remarked of this domi-ductio, this bringing of the bride 
home, which, with the Hindus, is a consequence only of 
the antecedent contract, that, among the Romans, it was 
an ingredient wanting to its completion ; till when, the 
bride was ^‘sponsa" only ; becoming “ ^m>r, statim atquc 
“ ducta est, quamvis nondum in cubiculum mariti vene- 
“ rit.” The fee of a Hindu wife has moreover this ano- 
maly attending it, that, xipon her death, it descends in a 
course of inheritance peculiar to itself. (■'’} 3. What is 

given to her on her arrival at her husband's house, when 
she makes prostration to her parents. 4. Gifts subse- 
quent, by her parents, or brothei'S. 5. Upon her hus- 

( t )3l)i[;. (TIO. 2 1(1.1.54. 

Prtiiikiyhen Shig u. Mt. Btigwliutee, and Pengnl Rep, ante j), 3 * 

Post, ]). 38. 

(2) Jim. Viili. cli. IV. sect. i. t. Id. sect. iii. 21. 

Mit. on Inh. ch. 11. sect. xi. 6- 

Daya Cr. Sangraha, <‘h. II. sect. ii. 8. 

Vyasa, 3 Dig. 370. 

(3) Po.vt, 3 1 , and 2 19. 
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band proposing to take another wife, the gratuity given 
by him to reconcile the first to the supersession, the mea- 
sure of which seenjs not to be settled ;(‘) as will also be 
more particularly seen in the following chapter. 6. 
What a woman receives fit)m the bridegroom, on tkie 
marriage of her daughter. 7. What she owes at any 
time to the good graces of her husband; as, for instance, 
a reward for performing well the business of the house 
in her department, called her perquisite. (‘^) 8. Any 

thing given 4icr at any time by any of her relations, 
being specially given a ^ description, sufficiently ge- 
neral to comprehend gifts so made to her before mar- 
riage, while yet an unbetrothed member of her own 
family; which are expressly included by vai’ious autho- 
rities. 0 9. The earnings of her industry, as by sewing, 
spinning, painting, and the like. Such are the in- 
stances of Stridhana, specified in the Smriti Cliandrica ; 
upon the last of which it must be remarked, tliat it does 
not occur in the enumeration given in the Mitaeshara,^ 
any more than in Menu’s ; while Jimuta Vahana, with 
others, exclude it, observing that, though the proceeds 
be hers, they do not constitute ‘^woman's property,” and 
that her husband has a right to them, independant of 
distress. ('’) Yet, it seems admitted, that her heirs, and 

(1) Mit. on Inh. ch. II. sect, xi. 30. 

Daya Cr. Sangraha, ch. IL sect. ii. 15. 

(2) Catyayana, 3 Dig. 563. 569. 

(3) Jim. Vah. ch. IV. sect. i. 21. Id. .sect. iii. 11, 12. 15. 

Mit. on InU. ch. II. sect. xi. 5. 

(4) Mit. on Inh. ch. II. sect. xi. 

(5) Menu, ch. IX. 194. 

(6) Menu, ch. VIII. 416. 

Catyayana, 3 Dig. 566. 


Jim. Vail, ch, IV. sect. i. 20. 
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not hi®* succeed to them after her death, she having 
survived him ; Q) the reason for the doub!; as to their con- 
stituting Stridhana being, that it is pa|ment by strangers, 
not a gift from her husband, or any of her relations,-- - 
a circumstance belonging to the description of the pro- 
perty in question. (") The same objection applies to^ 
10. What is given to a wife for sending, or to induce 
her to send her husband to perform particular work: 
which by some is included, (*) by others denied. (*) 11. 
Property, which a woman may have acquired by inhe- 
ritance, purchase, or finding; — what has been inherited 
by her being so classed by Vijnyaneswara, whose autho- 
rity prevails in the Peninsula; while it is otherwise con- 
sidered by the writers of the Eastern school. 0 Lastly, 
12. The savings of her maintenance. 0 — Dying, with- 
out leaving issue, the Stridhana of a married woman 
vests by descent in her husband, he surviving her. (") 
The succession to her, she surviving him, will be found 
detailed in a subsequent chapter, on Widowhood. 0 
Of the property of religious Institutions, and of that 
partaking oi jura regalia, something will be incidentally 
said in parts of this work, in which a reference to them 
connects with other subjects of discussion ;0 materials, 

(1) 3 Dig. 472. 49.5, et seq, 3 Id* 628. 

(2) Append, p. 21- 

(3) Jim, Vah. cb. IV. sect. iii. 19, 20. 

(4) 3 Dig. 568. 

on Inb. note to cb. II. sect. xi. 2. 3 Dig. 568. 627. 

(6) Jim. Vab. cb. IV. sect.i. l5, and note. 3 Dig. 567. 

(7) Post, cb. XI. p. 

(8) Cb. XI. p. 248, Append. 

(9) lVst, p. 172. 18,5. 
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conceraing them, . that ai’e accessible, being too scanty to 
admit of any extended investigation. 

It remains to sp^ak oi title, which is not valid, unless 
there have been possession under it ; for which purpose 
possession of a part is possession of tire whole. (’) Nor 
can the want of it be accounted for on the ground of oppo- 
sition by an adverse party, (-) the rule requiring, that there 
should hz juris et seisiudi conjunctio, to make a completely 
legal one ; it being laid down, that occupancy alone is not 
sufficient to constitute a right, without a title, and that 
the production of a title will not suffice, unsupported by 
occupancy ; a right resulting only from the union of 
bothC*) But though simple occupancy, without a title, 
will not constitute a right, a title may be inferred from 
possession; which (to use the language of our own law, the 
doctrine of it and of the Hindu being in this respect 
substantially the same) “may, by length of time, and 
“ negligence of him who has the right, ripen by degrees 
“ into a perfect and indefeasible title.” (*) — But, to be at- 
tended with this effect, the possession must have been 
that of a stranger, not that of one standing in certain de- 
grees of relationship ( Sapinda,(f) or Saculya ) (f) to the 
rightful owner, (f) Nor even, in tlie case of a stranger, 
will it avail him, unless it have been maintained in the 


(1) Yajayawalcya, Beng. Rep. 1816.. p. 554. 

(2) Id. p. 552. 

(3) Beng. Rep. 1816. p. 553. 

(4) Blackst. Comm. vol. ii. p. 196. 12tli edit. 

(5) Sapinda, near kindred, ofl*eriug the funeral cake to the same ancestor. 

(6) Saculya, remote kindred. 

(7) Vriliaspati, Beng. Rep. 1816. p. 557. 
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sight of the adverse party, without let .or molestation on 
his part, he not having been under any disability to pre- 
vent his interference, and thereby obv|ate the conclusion 
of his having acquiesced ; since, where neglect is not 
imputable, the title of a rightful owner retains its va- 
lidity.(*) Possession, under the circumstances that have 
been stated, for ten years, if the property be of a personal 
nature, or for twenty, if it be real, extinguishes the right 
of the original owner, he having been, during the time, 
in a condition to vindicate it. Generally speaking, 
In case of dispute, a title mu.§t be proved by the original 
holder ; but, if there have been a descent, the presumption 
of right is in favour of the heir, so as to cast upon the 
adverse party the burthen of disproving it ; in wliich case 
also there is some analogy between tlie Hindu law, and 
our own ; and, if the possession have continued for three 
generations, it cannot be disturbed. (") 

Of the three universally recognised natural rights, viz. 
the right of personal security, referable as well to the 
unmolested enjoyment, as to the preservation of life, the 
right of personal liberty, and the right of priv5,te property, 
it having been the policy of the Britisli legislature, with 
regard to the two former, to leave the Native at our Pre- 
sidencies to the protection of the English law, to be 
inodified, in its application, by the discretion and wis- 
dom of those intrusted to administer it, its benevolence 

(1 ) Vyavaharti Matrica ; Bong. llep. 15)16. j). 

Vrihaspati. Id. 

(' 2) Vyavaliara Matrica; Bengj. Bep. ir>16. p, 653, 

Vid. tain. Append, p. 22. 

Append, di. XIII. p, 165. 



ON PROPERTY. 33 

has confirmed to him, with respect to the latter, the benefit 
of his own code and customs ; by directing that his inhe- 
ritance and succe^im to lands, rents, and goods, with 
all matters of contract between party and party, shall be 
determined by such laws and* usages, as the same would 
have been determined by, had the suit been commenced 
in a Native Court. (*) Of these two great titles, pro- 
perty, that has been discussed, pervades both, with refer- 
ence either to transmission, or exchange. And, as inhe- 
ritance pre-stipposes marriage, this, with some subor- 
dinate titles, springing out pf it, will form the matter of 
the next, and some subsequent chapters. And, first, of 
marriage. 

(1) S<^e the Royal Charters. 


X) 
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ON M A R R I A G E. 


By no people is greater importance attached to mar- 
riage, than by the Hindus. It is, among them, with 
one sex, (the female,) indispensable. With the other, it 
constitutes the order of Housekeeper, (Grihasta ;) the 
second, and most respectable of the four, by which, 
with them, the different periods of human life are dis- 
tinguislied. (') It completes for the man the regenerating 
ceremonies, expiatory, as is believed, of the sinful taint that 
every child is supposed to contract in the parent's womb ;('*) 
and being, for the Sudra, and for women, the only one that 
is allowed,(^) its obligatoriness is, as to the latter, among 
the ordinances of the Veda. (■*) — Thus religion and law co- 

(1) Menu, ch. IV. 1. VI. 89, 90. They are thus enumerated, 1. The reli- 

gious fitudent, (Brahma char if) who has received investiture, ;uid is in a. 
couT.^.e oF pupillage. 2. The household! , or marritMl man. 3. 7’he 

hermit, ( Vanaprasta.') 4. The meiijiica 4, ascetic, or anchoret, (Bhikshu, 
Sanyadf or Yuli,) Datt. Mira. p. 62, not< 60. Menu, ch. VI. 1. 38, 39. 87. 
Buhois, on the people of India, part ia. oh. I. p, 91. 4to edit. The first 
stage may ho prolonged through Jil'e, ithout passing into the order of 
housekeeper ; whence there are three religious orders : the perpetual 
student, the hermit, and the anchoret. — C. 

(2) 'Fheap will he fotiiid enumerated under the following references, viz. Note 
to Mit. on Inh. ch. I. sect. vii. 3. — Note to Uatt.Mim. sect. iv. 23. — Note 
to 3 Dig. 104. See also Id. p. 606. — Menu, ch. VI. 91.*— Asiat, lies. vol. 
vii. p. 310. 

(.3) 3 Dig. 94. 2 Id. 391. 

Note to Mit. on Inh. ch. I. sect. vii. 9. 

(4) Menu, ch. II. 67. 
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operate with the climate in its favour. The consider- 
ation of it, regarded as the foundation of a family, of 
which the husband is the head, involves not only the 
reciprocal rights and duties of man and wife, but the 
derivative ones also of parent and child, guardian and 
ward. To select a suitable husband for his daughter, 
at an age when she can have but very imperfect ideas 
of the object, every Hindu father is expressly bound; 
which having been omitted to be done for three years, 
from the time that she becomes marriageable, she is 
at liberty ‘ to choose for Aerself ;(‘) the neglect how- 
ever upon which this right depends being considered 
as attaching, only where the opportunity of matching 
her properly has existed, and been suliered to lapse ;(®) 
which, in respectable families, never happens. The 
right so to dispose of her, in default of father, is in a 
succession of paternal relations, and finally in the mo- 
ther.('‘) If there be no one competent to the purpose, 
(a case that can rarely occur,) she is at her own dis- 
posal, as she has already been stated to be, where the 
providing a husband for her has been neglected by her 
family, longer than is justifiable. And, as to the proper 
time, according to Culluca Bhatta, the distinguished 
expositor of Menu,(^) it precedes puberty, (s) — Menu 

(1) Menu, ch. IX. 4. 90. 

Tlie King v. Kistnama N. , Not#?s of Cases at Madras, vol. ii. p, 251. 

(2) Menu, IX. 89. 

Jim, Vah. ch. XI. sect. xi. 6. 

2 Dig. 491. 

(.i) Yajnyawiilcya* S Dig. 106, 

Append, j). 22. — C. 

(4) Preface to translation of Menu, p. xiv. 

(r?) 2 Dig, 886, 387. 3 Id. 328. 


T) *2. 
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haviflg enjoined every man to give 4iis daiighter in 
marriage, though she have not attained the age of 
eight.0 This is to be understood, l|;owever, of what 
is called the betrothmcnt, leaving the girl under the 
care of her family, till her maturity admits of her 
husband claiming her; of vt^hich it is the province 
of the mother to give notice. Revolting as is the 
idea of an engagement of this nature being finally con- 
tracted thus early, it is not a little aggravated by the 
restriction imposed on virgin widows, not to marry 
again ;(*) and which is never* violated, without a loss of 
character. The betrothmcnt, once effected, by the bride 
and bridegroom walking seven steps hand in hand, 
during a particular recital, the contract is complete 
upon their arriving at the seventh step, the texts al- 
luded to having been pronounced ;(’) though the period 
for what is vulgarly called the second marriage may 
be yet distant.(*) Previous, and up to betrothment, the 
affair rests legally in promise; which may be broken, 
subject to consequences, as the breach can, or cannot be 
justified. According' to Hindu superstition, an agreement 
for the purpose would be lawfully determined, on the 
part of the man, by the occurrence of unfavourable 
auspices ; such as a flight of birds, or the chirping of 

(1) Menu, cli. IX. 88. 94- .lim. Vah. ch. I. 39. 

(2) General nott;, end of translation of Menu, p. 384. * 

Asiat. lies. vol. vii, p, 310. Post, p, 240. 

(3) Menu, di. 111. 43. Ch. Vlll. 227. Note to 2 Big. 484. 

Culluca Bhatta, Id. 485. Yaxaa, Id. 488. 

(4) Menu, ch- IX. 47. 

Append, p. 25 to 29. — E. and C. 
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a lizard, in thfc one or tlie other direction, when 
seeking a prosperous hour for the wedding ;(*) and a 
variety of cause4 are enumerated, warranting, as they 
respectively apply, retraction on either side : (®) but, 
where the attempt to withdraw is without excuse, per- 
formance of the engagement may be enforced, as it 
might have been with us, previous to our marriage 
act.Q Such is the law ; but, so obsolete is it in prac- 
tice, that it may be considered as a dead letter, upon 
which no proceeding could be instituted at the present 
day, with any hope of success. Wherever, from the 
existence of a legal impediment, or the death of the 
young woman, the ultimate ceremony has been pre- 
vented from taking effect, the bridal presents are return- 
able, the bridegroom, in the latter case, paying the 
expenses incurred on both sides. (*) These presents, 
where the marriage has been completed, constitute part 
of the woman’s Siridhana, as explained in the preced- 
ing chapter, f ) They must be bond fuk, however ; 
that is, tokens of courtesy, and the fruit of affection 


(1) Ai^pentl. p. 30. — C. 

Introiit in titles ater alionus canist ; 

Anguis per iinpluvium decidit de tcgufis ; 

Gallina cecinit; — interdixit hariolus; 

Hariispes vctuit ante bruniam aliquid novi 
Negoti incipere, <S:c. 

Ter. Phormio, Act IV. Sc, iv. 

(2) Menu, ch. IX. 72. Culluca Bhatta, 2 Dig. 193. 
Vasishta, Id. 490. Yajnyawalcya, Id, 492, 

(3) Narcda, 2 Dig. 492. Append, p. 31 

(4) Mit. an Inh. ch. If. sect. xi. 29, 30. 

Sancha, 3 Dig. 614. Append, p. 29. 

(fy) Ante, p. 28. 
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toward the girl, not received by her feinsmen for their 
own use, amounting to a sale of her, which is for- 
bidden.0 Where such a gratuity had| been given, and 
the man died before consummation, the widow was 
anciently marriageable to his brother, he and she both 
consenting; his consent being specially requisite, she 
being considered as blemished, by having been previously 
affianced to another. (-) Such a union is not to be con- 
founded with a practice of appointing a brother (or other 
near kinsman) to raise up issue to a childless husband ; 
which, having existed among the Patriarchs, received 
from Moses the sanction of law; but which, reprobated 
from the beginning by the higher classes of the Hindus, 
appears never to have prevailed but among Sudras only.(“) 
As was the case with the Hebrews in respect of tribe, (*) 
so with the Hindus, the contracting parties must be of 
the same class. Without identity of class between 
the married parties, the issue, according to some authori- 
ties, was not esteemed legitimate; while, according to 
others, the stipulated equality was so construed, as to 
admit, within that description, the offspring of lawful 
espousals, between a man of a superior, and a woman of 
an inferior, provided she were of a regenerate tribe ; by 
regenerate, being intended any, other than that of the 

(l)Menu, ch. III. 51. 54. Ch. IX. 98. 100. Ante, p. 42, 

(5iJ)Meiiu, ch. IX. 69. 97. S Dig. 466. Append, p, 93.— E. 

(3) Menu, ch. IX, 39. 61. 66. 2 Dig. 466. 

Append, to ch. ill. p. 93. i39. 17 iy, 

(4) Numbers, ch, XXXVI. v, 6. 

(3) Menu, ch, 111. 4. Apastamba, 3 Dig. 139. 
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Sudra ; that is, atiy of the thtee superior ones ;(^) the old 
law permitting men of higher tribes to marry in tribes so 
far below them ; 'Jnd allotting, to the issue of such mar- 
riages, shares of the heritage, in certain decreasing pro- 
portions. Such was the doctrine of the Eastern school, 
in which equality of class was, with reference to the wife, 
understood as excluding, for a man of any of the three 
superior ones, a Sudra woman only. ’ And, though the 
writers of the Western school extended the license without 
reserve, there is said, while it prevailed, to be no mention, 
even in the recital of any ancient story, of a woman of the 
servile class becoming the first wife of either a Brahmin, or 
aCshatrya, though ever so much at a loss for a suitable 
match— in such low estimation was the Sudra held by the 
other classes. (-) But it is unnecessary to dwell upon these 
distinctions, the practice of such intermarriages being con- 
sidered to have been prohibited from the commencement 
of the present (the Cali) age ; (®) since when, equality of 
tribe has been ever, as it is, in the strictest sense, essential 
to a legal marriage, though not to the legitimacy of the 
issue : inasmuch as, should one so prohibited take place, 
the issue would notwithstanding be legitimate. But the 


(1) Regenerate, lias reference to the tlirec classes of Brahmin, Cshatrya, and 
Vaisya, meaning, born a second time, through the ceremony of Vpanaijana, 
when these higher classes were invested with the distinguishing thread j 
the Brahmin before the age of nine, and the other two cliifises at any 
time previous to the nuptial ceremony. On it depends also the com- 
mencement of the connexion between the pupil and his spiritual teaclicr 
for the purpose of instruction in the V^edas. 

(2) Menu, ch. III. 14. Id. ch. IX, 178. 

(3) Jim. Vah. ch. XI. sect. i. 47. 

Mit. on Iiih. cb. I. sect, viii, 

Sutherland’s Synops. p. 213. 
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converse does not hold : the offspring ofpa woman of a su- 
perior tribe, by a man of an inferior one, being excluded 
from the definition of legitimacy, and| consequently de- 
barred from inheriting.(‘) But, though the class must be 
the same, the parties must b6 of distinct, and unconnected 
families, as by the Jewish, and other codes ; a condition, 
that is, by the Hindu law, carried much farther than in 
the Levitical, by which ours is, in this respect, regu- 
lated.(*) The marriage of a Sudra, indeed, with a wo- 
man of the same primitive stock is allowed; and the 
son born of such marriage is of course capable of in- 
heriting,('’) But, among the other castes, a woman, to be 
in this respect eligible, must not be descended from the 
paternal, or maternal ancestors of her proposed husband, 
within the sixth degree ; and, upon the principle (as will 
hereafter appear) that an adopted son identifies, to all in- 
tents and purposes, with a natural one, it follows that a 
marriage by such a son, with the daughter of him by 
whom he has been adopted, would be incompetent, — 
liable to be regarded as incestuous, like a person marry- 
ing his own sister. These points were agreed in a late 
case before the Supreme Court at Madras, after delibe- 
ration, and consulting with the Judges and Pandits of the 
Sudder Dewanny Adawlut at that Presidency, and after 
obtaining the opinion of the Pandits of the Supreme 
Court at Calcutta, with those of the most learned native 


(1) Mil. on Inh. ch. I. sect. xi. 2. 

(2) Menu, ch. III. 4, 5. 

(3) 3 Dig. 329. 

Asiatic Res. vol. r, p, 67. 
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jurists in several |of the Provinces.(‘) Various texts of 
Menu diseountenance the marriage of a younger brother, 
or sister, before t|ieir elder. (®) Distinctions as to caste 
entering into almost every concern of Hindu life, the im- 
portant one of marriage has itJ? appropriate forms.(?) Eight 
are enumerated, the Bratna, Daiva, Arsha, (or Ruiiis,) 
Prajapatya, (or Caija,) Asura, Gandharva, Rcwshasa, and 
Paisacha. Of these, the four first, being approved ones, 
are proper for the Brahmin ; the three next for the other 
classes; that ‘is the Gandharva and Raeshasa are per- 
mitted to the Cshatry a, or mjlitary class, and the Asura to 
the mercantile and servile ones. Such is the usual distri- 
bution ; though Menu, as regarding the succession to the 
property of the woman, received at the time of her marriage 
in an unhlamcd form, adds the Gandharva to the four 
first.(*) Nuptial rites, accompanying them all,(®) have the 
effect of distinguishing even the less approved ones from 
commerce purely illicit, to which otherwise the Gandharva 
and Raeshasa ones might be assimilated ; the former 
importing an amorous connexion, founded on reciprocal 
desire ;(®) the latter, the enjoyment of a captive seized in 


(l) SaiilograiTimuiri Vencataramia Pillay v> VeUy-Unxmall and others, 
od Term, IB^l. Kx relat. SSir E. Stanley, Ch, J. 

Datt. Mini. sect. vi. 5:7. Sri. 

(?) Menu, ch. Ilf. 154. ICO. 170. 

Note to Datt. Mini. sect. vi. 54. 

(3) Menu, ch. III. 20, et seq. 

Yajnyawalcya, 3 Dig;. 604. 

(4) Menu, ch. IX. 196. 

Jim. Vah. ch. V, sect. iii. 3. 

Post, p. 101. 

(5) Devala, 3 Dig. 606. 

(6) Menu, ch. III. 3*2. Yajnyawalcya, 3. 3 Dig. 604. 

Post, p. 101. 
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wlw ;(i) for whose lot the Mosaic law humanely provided 
in like manner, by requiring her captor, taken with her 
beauty, to marry her.(-) Of the vlAMmIform, appropriated 
to the two inferior classes, the characteristic is the payment 
of money by the bridegroom, to those who give the bride 
away; considered to be a sordid proceeding, and, as 
such, constantly forbidden ;(^) while the P aisach a, Aeaot- 
ing an advantage taken by a lover of his mistress, when 
asleep, or otherwise off’ her guard, forbidden to all, is uni- 
versally reprobated. (*) Menu, indeed, joins together the 
Asura and Pa 'tsacha, Zis never- to be used ;(®) and it is said 
in the Digest, consistently wiili tlie above remarks, that 
“ at present, the Brama nuptials only are practised by 
“ good men;” though it is admitted that the more disap- 
proved forms, as the Asura, and the rest, are sometimes 
resorted to by others :(*') and it' is questionable whether, in 
Southern India, any other form than the Asura be now 
observed. On the solemnization of the marriage, ac- 
cording to the one or the other set, depends, with the 
estimation of the progeny, the course of descent from the 
wife; as will appear in treating on widowhood.(^) The 
bride being known not to be a virgin, the rite is a dis- 
tinct one ; the customary office, founded on the Veda, 
expressing that “the (meaning the bride) worships 


(1) Menu, ch. III. W. 33, Yajnyawalcya, 3. 3 Dijj. 604. 

(^2) Dcui. cli. XXI. V. 10, et seq, 

(3) Menu, ch. III. 51. Id. ch. IX. 98 . 100. 2 Dig*. 487 . Ante, p. MU 

(4) Menu, ch. III. 34. 3 Dig. 605, 

(5) Menu, ch. III. 25. 

(6) 3 Dig. 606. Asiat. lies, vol. vii. p. 311. C, 

(7) Menu, ch. Ill, 42. Tost. di. XL p. Uiu 
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“ the generous Siipj in the form of hre;”(*) an invoca- 
tion, sufficiently denoting the exclusion of one who is 
not so.(*) Like othlr institutions of a mixed nature, par- 
taking of religious, as >well as civil considerations, the 
one in question, being duly solemnized, is celebrated 
with ceremonies, the details of which are thus reca- 
pitulated in the “Essay” referred to below. (•'') “The 
“ bridegroom goes in procession to the house where the 
“ bride’s father resides, and is there welcomed as a guest. 
“ The bride is given to him by her father in the form 
“ usual at every solemn donation, and their heads are 
“ bound together with grass. He clothes the bride with 
“ an upper and lower garment ; and the skirts of her 
“ mantle and his are tied together. The bridegroom 
“ makes oblations to fire, and the bride drops rice on 
“ it, as an oblation. The bridegroom solemnly takes 
“ her hand in marriage. She treads on a stone and 
“ mullar. They walk round the fire. The bride steps 
“ seven times, conducted by the bridegroom ; and he 
“ then dismisses the spectators, the marriage being now 
“ complete and irrevocable.” The essence of the rite 
consists in the consent of the parties, (as with us formerly 
before the marriage act ;) — that is, of tlie man on the one 

(1) Mcnu,cli.VlTL 226. — Note to Mit. oiilnh. d». I. sect. xi. 19. — flDig. 280. 

(2) Itj tlie Supreme Court at Madias, evidence was ^iven of a species of 
marriage called YclUuam, amounting to a qualifieil adoption of the hridc- 
groom by tlie bridc\s father ; and it seemed admitted that some sutdi 
custom prevailed, though the exact effect of it was not established. Ven- 
cataratmam v. '\^eiicammall aud others. Sup. Court, 2d and od lenns, 
1824. Ex relatione (3h. J . 

(3) Egsay on the religious ceremonies of the Ilindua, by Mr, CoJehrookc, Asiat. 
Res. vol. vii. p. 309. For other descriptions of a Hindu marriage, sec 
Duboi.s, on the Ciiaraclcr, Manners, and Customs of tlio IVopIc* of India, 
p. ir>7. And A]»pciuL to this wort, p. 51. 

Menu, ch. III. V. 35. 
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baad, and, on the other, of the fath^, or whoever else 
gives away the bride. The union,, once effected, in- 
volves, I . Reciprocal rights and obligltions of a personal 
nature, as between husband and Iwife ; II. Special rights 
of property ; III. The right of supersession. Of each of 
these in its order: to which it is proposed to add, IV. A 
slight comparison of the Hindu law of marriage with other 
codes, and particularly our own, on the same subject. 

I. The right of inheritance, as between husband and 
wife is, in a great degree, . reciprocal ; the latter suc- 
ceeding as heir to the property of her husband, leaving 
no male issue; — universally, if he died sole and exclusive 
owner of what he possessed ; but with a difference in 
different parts of India, according to the prevalence of 
different schools, in the event of his having continued at 
his death a member of an undivided family.(i) But, where 
the husband died before consummation, it has been held 
that his widow is entitled to maintenance only.(-) Her title 
to the inheritance depends upon her having been chaste; 
adultery subjecting her to degradation from caste, by the 
loss of which she forfeits her right of inheritance. Q Ac- 
cording to one authority, it puts her life in his power, 
if committed with a man of low class ;(‘‘) and other 
texts, protective of her person, even in case of infidelity, ' 
are said not to apply to the aggravated instance just men- 
tioned. 0 For every unbecoming thought of the kind 

(1) Tost. ch. vn. p. 112. 156. 

V euciJLtaratnam r. VenciumnaU and others; Supreme Court, Madras, 1824. 

(3) Mit. on Inh. ch. II. sect. f. 59* Post, 224. 242. 

{'i) Vrihaspati, 2. 2 Dig. 4^5. 

2 Dig. 423. 2 Dig. 423. 
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th^re must be exj^ation ; 0 and, wherever the fact have 
taken place, there ensues for her not only a state of extreme 
mortification, short* of nothing less than the want of ne- 
cessary subsistence, 0 but it authorizes the husband to 
take a second, the nuptial tie with the former remaining 
undissolved. 0 It may be here noticed, that criminal 
conversation with another’s wife is, with the Hindus, 
strictly speaking, a crime, punislrable as such ; by igno- 
minious tonsure, if committed by a priest ; while, in the 
other classes, *it may extend to life; the proof being de- 
ducible from circumstances, where direct evidence is not to 
be had.(*) But, in the King’s Courts, it would be action- 
able, not falling within the description of either of the two 
subjectsj in determining upon which, these are to admi- 
nister the native law. In examining the part of the law 
under consideration, it is painful to remark its distrust with 
regard to female chastity ;(*) the deficiency of which, attri- 
buted by it to the constitution of tlie sex, may, if it exist, 
be more justly ascribed perhaps to their unnatural mar- 
riages, not to mention with regard to women, the peculiar 
constraint attending their domestic lot. 0 Liable, as the 
wife is, to be coerced and abandoned for misconduct, 

(1) Menu, <:h. IX, 21, Yajnyawalcya, 2 Dig. 434, 

(2) Menu, ch, IX. SO, Id. XI. 177. Nareda, 2 Dig. 415. Id. 425. 

Yajnyawalcya, 2 Dig. 422. Vrihaspati, Id. 425* 

Append, p. 32. — E. 

(3) Dubois, p, 136, 

(4) Menu, ch. VIII. 552 to 562. 

Id. 371 to 385, 

Append, p. 33 to 36. 

(5) Menu, ch. IX. v. 1 to 18. 2 Dig. 382. Also the twelve SlocumSf ex- 
tracted from the Mahabharata, 2 Dig, 393. 

(6) Sancha and Lichita, 2 Dig, 430, 431. 
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desertion of a blameless one, besidcj^ being punishable 
in the husband, entitles her to a thM of his property 
as a separate maintenance ; 0 Menm exacting for her 
the utmost benevolence, 0 while he enjoins to both re- 
ciprocal constancy as their ‘’supreme law, 0 and mutual 
content as the indispensable condition of their happi- 
ness.0 Other causes, as well as infidelity, operating to 
disappoint the primary object of marriage, lead to sepa- 
ration; svich as confirmed barrenness in the woman, and 
corporal imbecility in the man; with loathsome, or in- 
curable disease in either. (i) A husband also having 
provided for his wife, during his necessary absence 
abroad, 0 different periods are indicated, according as 
he has, or has not been heard of, during whitii, and 
no longer, she is to expect him back ;Q) “ long absence 
‘‘ being (said to be) considered by sages as equivalent to 
“ natural death.”(®) In a case of this kind, indeed, au- 
thority exists to justify a wife in taking another husband; 
since tlie natural passion, (says Jagannatha on a similar 
occasion,) “ implanted in the human race by the divinity, 

“ is not to be endurcd.”(*^) But the texts of Devala, re- 


(1) Menu, t'h. VIIL 389. Nareda, 2 Dig. 413. 

Y ajnyawalcya. Id. 420. App^d. p. 38 to 13. 

(2) Menu, ch. III. v,55 to !j9. 

(3) Menu, cb. IX. 101, 102. CuIIuca Bbatta, 2 Dig. 497. 

(4) JMenu, cb. III. 60. 2 Dig. 401, 402. 

(/>) Menu, cli. IX. 81. 2 Dig. 419. Devala, Id. 414. 4704 

Yajiiyawalcya, 2 Dig. 418. Append, p. 45, 46* 

(6) Menu, ch. IX. 74, 75. Yajuyawalcya, 2 Dig. 450. 

Post, p. 275. 

(7) Menu, ch. IX. 76. 

(8) 2 Dig: 472. 

(9) 2 Dig. 386. 


Devala, 2 Dig. 470, 471. 
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fewed to, are conadered as regarding past ages> not Ifeje 
present; andj atlall events, not as legalising the act) 
but only as ayertiilg a consequent fine to the t;king; as 
our statute of James against bigamy, under similar cir'- 
cumstances, excuses the felony it creates, avoiding at 
the same time the attempt at a second marriage. Sub- 
traction of conjugal rights is denounced on either side 
with heavy penalties ;0 and the relative duty of con- 
stantly maintaining one another, is alike inculcated. (“) 
The early codes of all nations seem to have subjected 
the wife, among other inerybers of a man’s family,, 
corporal chastisement; the civil law, to the extent of 
allowing the husband, for some misdemeanours, Jlagdlis 
et fustvhus. acrlter cam verberare, — for others, ntodicam 
castigationem adhibere. Our own gave the like per- 
mission, restricted only within somewhat more reasonable 
bounds; — and Menu, whether he set, or only followed 
the unmanly example, certainly includes the wife among 
objects of domestic discipline, when conceived to deserve 
it. Less brutal indeed, in this respect, than the civil law, 
with him the authorised instrument is, a small shoot of 
“ a cane;” to which truth, however, compels to be added, 
the option of ‘‘a rope;’— the correction however to be 
inflicted ‘‘ on the back part only of the body, and not on 
“ a noble part, by any means. ”(*) For what sort of de- 

(1) Menu, ch. IX. 4. Id. 2 Dig. 416. 

VribaBpafci, 2 Dig. 38(1* Smriii, Id. 425. 

(2) Menu, ch. VIIT. 389. 3 Dig- 40C, 4(i0. Id. 26. 

(3) Menu, 2 Dig. 209. Id. 441. Menu, cb.lX. 290. 

Culluca Bhatta, 2 Dig. 421. 
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linqu^ces such barbarism might be indulged, rnay l>e 
collected perhaps out of an extract fr|?m Harita,(^) with 
the comment on that citation. Bur, for the credit of 
Hindu law, a maxim, of authority deemed to be equiva- 
lent to that of Menu, says beautifully, “ strike not, even 
“ with a blossom, a wife guilty of a hundred faults.”(si) 
And it may be confidently assumed that, at this day, in 
no British Court, administering whether the Englishi^ 
the Hindu law, would the claim be tolerated for an in- 
stant, justifying so much as the lifting up a •finger against 
a^imman, any more than tha,t of “ slaying or mutilating 
“ her which, in the case of a wife, the latter may be said 
always to have prohibited.(*) 

II. Though a wife be one of three persons declared to 
have in general no wealth exclusively their own, the 
position is modified by the authority that lays it down ;('*) 
— and it is certain that, beside the contingency of her 
succeeding as heir to her husband, a Hindu wife has 
present rights of property, of two kinds: — 1. That 
Sti'idhana, which being, generally speaking, exclusively 
hers, has already been treated of at large, under the title 
of property ;(^) and to which there will be occasion to 
recur, in describing its descent.(0 

(1) 2 Dig. 433, etaeq. 

(2) Note to 2 Dig. 209. 

(3) Menu, 2 Dig. 423. 

(4) Menu, cb. VIII. 410. 

(.*>) Ante,‘Pi 25. 

(0) Post, p, 247. 


3 Dig. 249. 
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2. Whatever is. not Slrid/iana is possessed by the 
wife, subject to the direct and unlimited control of her 
husband. This, tipon the preponderance of authorities, 
may be taken to comprehend what she acquires by her 
industry, (^) together with vt'hat she obtains from stran- 
gers, or inherits, on failure of nearer heirs. (-) It has 
already been stated, with regard to what devolves on 
her by inheritance, that the rule as to her property in it 
is not uniform in the different schools ;(^) while, with 
respect to the other two sources just mentioned, Jagan- 
natha (*) observes, that “np argument is found to shew, 
“ why a woman should not have independant power 
“ over that which she has gained by arts, or which has 
“ been given to her by a stranger on a religious consi- 
“ deration, or througdi friendship, but should have inde- 
“ pendant power over that which was received as a 
“ bribe ;’' — alluding to the instance N" 2, in the pre- 
ceding enumeration of Stridhana. ('’) It is necessary 
also, in every case of ornaments belonging to her, to 
distinguish between such as were given to her by her 
husband, or some of her relations, on, before, or con- 
nected with her marriage, and those worn by her occa- 
sionally, not having been so given ; the latter not being 
her property, but her husband’s, descendible to his heirs, 
she surviving him, and divisible among them on parti- 


(1) Menu, eh. VIII. 416. 

2 Dig. 249. 3 Id. 566, 

(2) 3 Dig. .566, et soq. 

(.3) Ante, p. 30. 

(4) 2 Dig. .570. 

(5) Ante, p, 20. 


VOL. 1. 
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tion : but it is otherwise if they were habitually worn 
by her; since this would imply tjiat |they were hers; 
in which case, they are not partible. 0 ' 

Of her property, of whatever kind, she dying in the 
life of her husband, it is a general rule, that, if she die 
without issue, . it goes to her husband, or his nearest 
kinsmen (sapindas), allied by funeral oblations, pro- 
vided the marriage was in an approved form ; if other- 
wise, to her father. (*) But Jimuta Vahana and Jagan- 
natha say, that it applies to that part of her property 
only which is acquired at thp time of her marriage ; (■'’) 
while Vijnyaneswara, the Madhavya, and other south- 
ern authorities are silent as to any such distinction. 
Leaving issue, it will go to her immediate fem|de de- 
scendants, whether daughters, or grand -daughters, — 
the grand-daughters taking per stirpes; the unmar- 
ried, and unendowed, of the one, or the other, taking 
first. Where there are both daughters and grand- 
daughters, it vests in the daughters exclusively, sub- 
ject to such a provision for grand-daughters, as usage 
may warrant. (*) Daughters take equally, subject to 
the above distinction of married and uniAarried ; fail- 
ing female issue, sons and grandsons succeed; and, 

(1) Meiui, di. TX. 200. 5 Dig. 571. Apastamba, 3 Pig. 570. 

PevaUij Til. 577. 450. Mit. on Inh. ch. I. sect, iv. 19. 

Append, p, 19. 47. 

(2) Menu, cli. IX. 196. 

Yajnyawalcya, 3 Pig. 606. Nareda, Id. 608. 

Mit. on Inh. ch. JI. sect. iti. 10, et seq. 

Append, p. .50, 

(3) 3 Dig. 608, 609, 

(4) Menu, ch. IX. 193. 3 Pig. 600. 

Mit. on Inh. ch. IL sect. xi. 17. 
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failing tite latter, tte husband-' %nd his relatives. (*) 
What is called tl* wife’s or gratuity, goes, by way 
of exception, to her brothers of the whole blood. (®) So 
much, with regard to the descent of the property of the 
wife, dying in the life of the husband. For the descent 
of that of the husband, he dying first, it forms the 
subject of the chapter on Inheritance. (®) And the de- 
scent of the widow’s is reserved for the chapter on 
Widowhood. (*) 

III. Though it cannot, with Justinian, be said of the 
Hindus, duas luvores eodem^ tempore habere non licet, and 
though it be made a cjiiestion, whether, in any case, 
bigamy,' by their law, be punishable as a crime, 0 it 
results from diflerent texts, that a second marriage, by 
a man, his first wife living, is not at his mere pleasure. 
It is, with reference to the first, called Snpcrsessmi ; 
which, according to circumstances, is justifiable, ad- 
missible, or illegal. 

1. The grounds that justify it regard her conduct, 
her temper, or her state of health ; to which may be 
added barrenness, or the producing only daughters, 
during a period of ten years. (^) In any of these cases, 
cheerful acquiescence on her part entitles her to be 

(1) Mit. on Inh. c\u II. sect. xi. 24, 25. 

(2) Mit, on Inh. cli. II. sect. xi. 14. "Ante, p, 28. 

(3) Post, p. 141. 

(4) Post, p. 236, 

(5) Appcml. p. 42. 

(^^6) to Mit. on Inh. ch. IT. sect. xi. 2, and Id, 34. 

(7) Menu, ch. IX. 80, 81. Devala, 2 Dig. 411, Id. 417. 

K.‘iminohuu Roy’s “ Brief Reinatks,’’ p. 9. 

jb:2 
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treated with proportionable liberalityv ■while contnma- 
eious opposition subjects her to cfereion, to public 
exposure, nay, even to the discipline of the rope. Q) 
2. Upon the principle of volenti non Jit injuria, the first 
wife’s assent supplies the Want of a justifiable cause, as 
may be collected from various passages, indicating the 
means of obtaining it, and reconciling her to the in- 
tended purpose, by a suitable settlement; Q the measure 
of which is differently defined; Q the most intelligible 
one being “ a compensation, amounting, with her pre- 
“ vious Stridhana, to a valu/; equivalent tb the expenses 
“ of the second marriage.” Such is the one adopted 
by Mr. Colebroolce ; ('*) while Jagannatha, on a review 
of the several criteria proposed by different *tfithors, 
conceiving the best to be illusory, concludes that a rule 
on the subject I’emains yet to be formed, on due con- 
sideration of the difficulties attending it. 0 That, in 
estimating it, account is to be taken of what she already 
possesses, and that the difference only is to be given 
her, all are agreed; and, if the difference be the other 
way, then a trifle only, for form’s sake, (j ) — This present, 
(as it is called,) however settled, classes as Stridhana, 


(1) Menu, cli. IX. 83. Culluca Bhatta, 2 Dig. 421. 

(2) Jim. Vfili. cJi. IV. sect. i. 14, 

Mit, on Inli. ch. II. sect. xi. 34, 35. 

Yajn^/awalcya, 3 Dig. 558, 

Append, p. .’51 . 

(3) Yajnyawnicya, 3 Dig. 17. 561. 

Sricrishna 'lercalancara, and Vijnyaneswara, 3 Dig, 18, 
Mit. on Inh. ch. 11. sect. xi. 34, .35. 

(4) Append, p. 44.^ — C. Id, to ch. XII, p. 410. 

(5) 3 Dig. 562. 

(6) Id, jind Daya Cr. Sangraha, ch. VI. 28, et .seq. 
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as has been already noticed. (*) 3. Illegal supersession, 
is the abandoninl;’, with a view to another, a blameless 
and efficient wife, who has given neither cause nor 
assent ; — a conduct, for which the husband (says Na- 
reda)(*) shall be brought to his senses by the king, “with 
“a severe chastisement;” the same doctrine being held 
by Vishnu, (*) the Smriti Chandrica,(*) and other authori- 
ties ; the desertion of a woman by her husband for any 
offence whatever, less than actual adultery, having been 
declared, by an anoni^mous Smriti, to be among the parts 
of ancient la#, that were abrogated at the beginning of 
the present age.(®) A wife superseded, under whatever 
circumstances, must be provided for;('') a benefit that is 
construed by the Pandits as rendering it imperative upon 
her to continue to reside in the house with her husband, 
his fickleness even not absolving her from her nuptial 
vow. And, under whatever circumstances she live apart 
from him, it is her duty to seek protection from his rela- 
tions, and, failing them, from her own. “ But (says 
“ Dacsha, very feelingly) with sorrow does he eat, who has 
“ two contentious wives. ”(“) To avoid one obvious ground 


(1) Ante, p. 29. 

(2) 2 Dig. 413. 

(S) 2 Dig. 414. 

(4) Append, p. 38. 41, — C. 

(5) General note, end of translation of Menu, p, 333, 

(6) Culluca Bbatta, 2 Dig, 412. 

Yajnyawalcya. Id. 421. 

(7) 

( 8)2 Dig. 411. 
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where a plurality exists, the important pmnt of precedency 
among them is settled by law. While tpe pratctiee existed 
of contracting marriages in different classes, it was accord- 
ing to the order of class ; the wife of the same class with 
the husband ranked before all the others ; — dignity of 
class prevailing against tlie influence of more youthful 
charms, and a later selection. Her pretension consisted 
in the privilege of personal attendance on her husband, 
notwithstanding her supersession, and in performance of 
the daily business relating to acts of religion*^;— objects, in 
the discharge of which it would have bee# discreditable 
to have suffered the wife of an inferior one to intermeddle. 
The latter indeed were rather in the nature of Concubines, 
being described by distinct appellatives. At les«tj they 
were not regarded as possessing the rank of regular wives, 
the law distinguishing between the wife, and the espoused 
woman. (^) — Like the concubine among the old Romans, 
described as (juam quis non mariti animo, sed concubittis 
caus(i, sine stupri tanicn crimine flagitiove, domi habet ; 
the connexion constituting amongst them a sort of left 
lianded matrimony, as contra-distinguished from nuptial, 
or lawful wedlock — the «ountcnance given to which has 
been considered as approaching very near the poly- 
gamy of other nations. (®) But this confusion of classes 


( 1) Menu, ch. IX. 83—87. Id. ch. III. .17—19. 

Nareda, as referred to in Jim. Vah. ch. XL sect. i. 48, 49. 
Mit. on Inh. eh. II. sect. i. 7. 28. 

S Dig, 484, et seq. 

(2) Elements of Civil Law, p, 26b* 
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by intermarriages has long since eeased ; (') and now 
that the parties nlust necessarily be of the same class, the 
one first married is the one to be still honoured, not hav- 
ing been superseded for any fault. ('-) Other rules of pre- 
ference are laid down, applicable to particular cases ; but, 
in general, the e/der wife, as she is called, takes the lead ; 
elder, not necessarily in years, but according to priority 
of nuptials :(*) her husband’s union with her being con- 
sidered in law as having proceeded from a sense of duty, 
while his marriage with any other, she living, is referred 
rather to anltnpulse of passion. ('*) How many it is com- 
petent for a Hindu to have at one and the same time, does 
not distinctly appear. (*) She it is, (the elder or first,) that 
succeeds eventually to her husband as heir, maintaining 
the others, who inherit in their turn on her death ; or 
even during her life, in the event of her degradation, or the 
like ; — ^possessing, as they do, a capacity for the perform- 
ance of religious ceremonies, being the consideration upon 
which the widow, as well as the son, is preferred in inhe- 
ritance. ('’) Such are the topics controvertible among the 
Hindus, between husband and wife. Infinitely delicate in 
their nature, judicial interference with them is far from Ix'- 
ing encouraged by their law,(') the spirit of which, in tins 
respect, has been virtually adopted by our own, in tlic 


(1) Ante, p. 3». 

(?) Yajnyawalcya, ? Dig*. 406, and note to Id. 400. 

(3) Catyayana, ? Dig. 407. Gen. th. XVI. 

(4) Note to 2 Dig. 406. Dacslia, 2 Dig. 409. Po.st, p. 100. 160. 

(5) Note to Jim. Vah. di. IX. 6. 

(6) Mit. on Inin note to cb. II. sect. i. 5. 

Post, tb. VII.. on laheritance, p. I66. 

(7) Smriti; 2 Dig, COO, T:vitb the note. Id, 377. 
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enactinents of the Charters and Acts of Parliament for 
India. But, however uncreditable or Unbecoming such 
litigation may be, it is not so prohibited, as to exclude 
either the one or the other party from the protection of 
our courts ;(’) in which, no' doubt, as with us in our 
King’s Bench, articles, for instance, might be exhibited 
with effect, by the wife against the husband ; the Court, in 
the exercise of its jurisdiction between them, having re- 
gard always to the acknowledged authority, according to 
their own law, as recognised by ours, of Master of a 
family. 

IV. The comparison intended here between the Hindu 
and other codes, our own especially, on the subject under 
consideration, having been in some degree incidentally 
anticipated, a few additional remarks will suffice to answer 
the proposed purpose of illustration. The requisition of 
the Hindu legislator, that fidelity between man and wife 
should be mutual, was equitably and generously incul- 
cated by tlie Civil law, directing tlvat ’•\'juclex aduUerii 
“ ante oculos habere dehet, el inqnirere, an maritus, pudicc 
“ vivens, tnulieri quotjuc honns moi'cs colendi autor f tier it 
adding, “periniquum enim videtur esse, tit pudicitiam vir 
“ ah uxore exigat, quam ipse non exhibcat.’’' Upon which 
principle it is, that a husband cannot obtain a divorce in 
the English Ecclesiastical Courts for the adultery of his 
wife, she recriminating with effect. On the other hand, 
if the Hindu law allows .subsistence to an adulterous wife. 


(1)2 1%. . -.71!. 


Append/p. 52, 
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it is in this respect more liberal toward her than the 
English would be I which, in case of divorce by the 
Ecclesiastical Court for adultery, refuses her alimony, as 
it forfeits to her also her right to dower after her hus- 
band’s death. The difierence between the two codes, 
in the manner of viewing and treating the act of criminal 
conversation with another’s wife, the one proceeding 
against it as a crifne, the other regarding it as a private 
injury only, to be compensated by damages, has already 
been noticed : but it is here to be observed, that the re- 
mark is true ai applicable to, the temporal Courts only, 
— the spiritual ones in England taking cognizance of 
it as an ofl'ence, with a spariugness however in point 
ofpenaltyi according to the provisions of the Canon law, 
that has been attributed to the constrained celibacy of its 
first compilers ; so that it meets with its most effectual 
corrective, after all, at the hands of a jury at the common 
law, in an action of trespass. For infidelity, or other ill 
usage on the part of the husband, destructive of domestic 
happiness, the English wife has her remedy in the last 
mentioned Courts; which have jurisdiction, in case of 
divorce, to provide for her out of his funds, according to 
lier rank and condition in life, the means of iier hus- 
band, and the circumstances of the case ; w'hence, upon the 
whole, it would appear, that a considerable analogy 
exists between the Hindu and tbe English law% upon 
this delicate subject. 

An English wife does in no case inherit to her hus- 
l)and; and here, therefoi’e, the Hindu possesses an 
advantage over her; as she does perhaps also in tlie 
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kwv of maintenance generally, as Mkew'^ of Stridkma, 
m a Hindu -woman’s exclusive which the 

paraphernalia of an English one bears an imperfect 
resemblance, ‘pin-mmey bearing none, being matter of 
contract and settlement. 

For tlie law of polygamy, of which the practice is Ho 
familiar among the Hindus, it admits of less compa* 
risen. Not prohibited merely, the thing is with us a 
crime, punishable as felony: and even among the Hin- 
dus, it appears to be sanctioned with considerable re- 
serve, principally where tjie failure of legitimate male 
issue (v/ith them the indispensable end of marriage) 
seems otherwise, upon reasonable grounds, to be ap- 
prehended. Introduced into the world before the de- 
luge, it was in use among the Jews, though not expli- 
citly allowed by their law the first instance of it upon 
record, that of Lamech, one of the descendants of Cain, 
having always been considered as a departure from the 
original institution of marriage, as ordained to our first 
parents ; (*) and it was forbidden by Christianity, that 
republication of the pure and undefiled law of nature. 
Tlie Mahomedans in this respect imitate the Jews. 
“ Apud Grcecos aut liojnanos, (says Selden,(*)) rara qui- 
“ dem polygamia, sen legiiimarum, seu justarum uxorum 
“ plur'mm simid exemplar How concubinage prevailed 
among the Romans, till prohibited by the Imperial 

Constitutions, has already appeared. And if, among the 

* 

(1) Ixjviu ch. XVllL 18. Dent. XXL 16. 

Sara. XIL 8. Gen. IV. 19. Id. II. 24. 

(?) He jure Nut. et Gent, juxta disdplinam liebraorum, lib. v, c. VT. 
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Greeks, a wife could not- be as? she may 

be among the too much at the pleasure of the 

husband, an Atheniatt one might be bequeathed hy will, 
as appears by the bequest of one, of which the form 
is given by Sir William Jones, in his Commentary on 
Iscem. {'■) 

Not only have the Acts and Charters for the King’s 
Courts in India prescribed, as the rule of determina- 
tion between Native and Native, the native law, in all 
matters coinihg before them of Contract and Inherit- 
ance, but, in providing for. their modes of proceeding, 
they have been careful to enjoin generally, wherever 
the Natives are concerned, an especial attention to their 
religion, manners, and usages. These Courts exercis- 
ing their jurisdiction in towns overflowing with native 
population, such a deference to local and ancient in- 
stitutions was dictated alike by policy and justice. And 
the same considerations applying with increased force 
to the Company’s, dispersed in the interior, where the 
population is wholly of this description, hence the ne- 
cessity of some attention being paid by us to the In- 
dian codes, and particularly to that of the Hindus. 
And though marriage, with the relations of man and 
wife, be not among the titles specially committed to us 
by those Charters, to be determined according to the 
law of the parties, and though the differences arising 
from these relations will often be of a kind with which 
the less rve interfere, the better, (") it is obvious that a 

(1) r. 177. Ito edit. 1779. 

(2) Append, p. 53.— E. 
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suit for the inheritance may turn upon a question, be- 
longing to the subject of which it lias been the busi- 
ness of the preceding pages to exhibit a view;— —a 
question, therefore, upon which even the King’s Courts 
may have incidentally to decide ; in which, with the ex- 
ception of the titles that have been specified, — -upon all 
others, unconnected with them, the Native, equally with 
the British inhabitant, is, in general, at the several Pre- 
sidencies, bound by the English law. 
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CHAP. III. 

O N A D O P T I O N. 

Havixg, in the preceding chapter, treated of mamage, 
with the reciprocal rights and duties of husband and 
wife, the transition would be easy to the subject of wi- 
dowhood, which, peculiar as it is among the Hindus, de- 
mands a separate consideration. But as this must in- 
clude an account of succession to whatever property the 
widow may have possessed either during, or subsequent 
to her coverture, it will be more intelligible, if reserved 
till after the genera] law of inheritance shall have been 
discussed. (’) And the primary object of marriage, with 
the people in question, being the birth of a son, the 
present chapter will be conveniently ap[)rc)priated to 
that of adoption, as a substitute for the failure of male 
issue ; the future beatitude of the man depending, ac- 
cording to Hindu superstition, on the performance of his 
obsequies, ('0 and the payment of his debts by a son, ("*) 
as the means of redeeming him from an instant state of 
suffering after death. The dread is, of a place called 
Put ;(f) a place of horror, to which the manes of the 

(1) Chap. VII. p. 141. 

(2) For an account of these, see note to Datt. Mim. sect. iv. 72, and note to 

Datt. Chandr, sect. i. 24*. 

(3) Nareda, 1 Dig. 291. Id. 320, et seq. 

<4) Menu, ch. IX. 138. Id. IV. 88, 89. 

Jim. Vah. ch. V. 6. 3 Dig, 158. 293, et seq. 

1 Epist. of Peter, ch. III. 19. 
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childless are supposed to be doomed ; th^e to be tor- 
mented with hunger and thirst, for want of those obla- 
tions of food, and libations of water, at prescribed pe- 
riods, which it is the pious, and indeed indispensable 
duty of a son ( f uttra ) to offer. Of the eventual condi- 
tion alluded to, a lively idea is conveyed, in the repre- 
sentation of the sage Mandagola^ “ desiring admission 
“ to a region of bliss, but repulsed by the guards, who 
“ watch the abode of progenitoi's, because he had no 
“ male issue Q ) — and it is illustrated by the special 
mention of heaven being attained without it, as of some- 
thing extraordinary.(*) Marriage failing in this its 
most important object, in order that obsequies in parti- 
cular might not go unperformed, and celestial bliss be 
thereby forfeited, as well for ancestors, as for the de- 
ceased, dying without leaving legitimate issue begot- 
ten, the old law was provident to excess ; whence the 
different sorts of sons enumerated by different authori- 
ties, all resolving themselves, with Menu, into twelve;(') 
that is, the legally begotten, and eleven subsidiary 
ones, — reckoning the son of the appointed daughter 
(putrica putr^)(f) SiS the same in effect with the one 
legally begotten, and therefore not to be separately ac- 
counted ;(®) — all formerly, in their turn and order, ca- 

(1) 3 Dig. 153. 

(2) Menu* ch, V. 159- 

(3) Datt. Miin. sect. i. 3. Datt. Chandr. sect. i. 3. 

Meuu, ch. IX. 158. 160. Beng. Rep. 1816. p. 508, 

Append, p. 58. 

(4) Append, p. 173- 

(5) Menu, cli. IX. 158, et seq. 

Note to Mit. on Inh. cli. I. sect. xi. 22. 

Datt. Mim* sect. ii. 55. 58. 
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pable of succession, for the double purpose of obsequies 
and of inheritance ; (‘) six (reckoning, with Menu, the 
legally begotten, and the son of the appointed daughter 
as one) deriving their pretensions from birth, six from 
distinct adoptions ; (®) the first of the twelve, nainely, 
the issue male of the body lawfully begotten, being the 
principal one of the whole, (f) as the son given in adop- 
tion was always the preferable one, among those ol>» 
tainablc expressly in this mode. (*) And now, these 
two, the son by birth, emphatically so called, ( Aurasa,) 
and (Dattaca) the son by adoption, meaning always 
the son given, are, generally speaking, the only subsist- 
ing ones allowed to be capable of answering the pur- 
pose of sons ; (^) — the rest, and all concerning them, 
being parts of ancient law, understood to have been ab- 
rogated, as the cases arose, at the begirming of the pre- 
sent, the Ca/i age. It is so stated in the “ General 
Note” at the end of the translation of Menu, (^‘) and 
elsewhere repeated j (^) though it has been disputed; (*) 
and it is true that, in some of the northern provinces, 
forms of adoption, other than that of the Dattaca, at 
this day prevail. (®) It is also true that, fidlmg a son, a 

(1 ) Datt. Mim. sect. ii. 61, 62, and note. 

(2) Menu, cb. IX. 158. .. 

(3) Menu, ch. IX. 166. 

(4) Yajn^awalcya, 3 Dig. 241. 

(5) Note to 3 Dig. 276. Append, p. 58. 154. 

(6) Menu, p. 363. 

(7) Datt. Mim. sect. i. 64. Datt. Cliandr, sect, i, 9, 3 Dig. 271. 288. 

Mohun Sing v. Clmmun Rai ; Bong. Rep. ante 1805* p. 31. 

Beng. Rep. 1816. “ Remarks,’’ p. 311, 

Append, p. 164. — C. Id, p. 179. 174. 

(8) Append, p. 94. — E. 

(9) 3 Dig. 276. 289. 
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Hiodu’s obsequies may be performed by his widow; 
or, in default of her, by a whole brother, or other 
heirs ; (') but, according to the conception belonging to 
the subject, not with the same benefit as by a son. That 
a son, therefore, of some description is, with him, in a 
spiritual sense, next to indispensable, is abundantly 
certainV- : As, for obtaining one in a natural way, there 
is an express ceremony, ( punsavana,) that takes place at 
the expiration of the third month of pi'egnancy, marking 
distinctly the importance of a son born, so is the adopt- 
ing of one as anxiously inculcated, where prayers and 
ceremonies for the desired issue have failed in their 
effect. (“) But, exacted as it is, wherever the Avant 
exists, in terms sufficiently peremptory, it is a right, and 
not a duty, the enforcement of which belongs to the 
civil power. (") No good Hindu laAvyer, sitting- in any 
of the King’s, or Company’s courts in India, would 
listen for a moment to an application to compel a 
childless Hindu to adopt — succession to his property 
being at all events provided for, wdiether he have a 
son to inherit it, or not. Assuming, then, the son giveii 
for the purpose to be the only subsidiary one now ge- 
nerally recognised,^) what is farther material to be 

( 1) V rihaspati, 3 Dig. 458. 

Vriddha Menu, 3 Dig. 478. 

Datt. Miin. ijiect. i. 58. 

(2) Datt Mim. sect, i. 3. 5. 45. 

Notes on Id. 5 1, 52. 

(3) Append, p. 59. — C. 

(4) Datt. Mim. sect, i, 6-1. 

Datt. Chandr. sect. i. 9, 

Id. Syiiops. 211. 3 Dig. 289. 

For a fuller account of the series of sons, according to the ancient law. set* 

Append, p. 168. 
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known in the law of the subject, may be couture- 
hended under the four following heads — I. The right 
of adoption, as well with regard to the giver, as to the 
receiver — the natural, as the adoptive parent. II.The 
person to be adopted. III. The mode and form ; — with, 

IV. The effect of adoption. To which will be added, 

V. Some remarks on the practice among other; nations. 

I. The right of adoption is in one destitute of legitimate 
male issue, competent to the performance of his funeral 
rites ; never having had any, or having lost what he had. 
The right of inheriting, and that of performing for the an- 
cestor his funeral obsequies being correlative, if, by any 
of the legal disabilities, as by degradation from caste, by 
insanity, incurable disease, or otltervvise,(^) living issue have 
become disqualified in law for the former, the effect for 
the purpose in question being the same us if none existed, 
it is inferred that tlie right to adopt attaches. (') On the 
other hand, adoption by one, being himself, through any of 
the operative causes, incapable of inheriting, seems to be of 
a qualified nature, not entitling the adopted to the full 
rights of his condition.('’) The necessity of the thing ap- 
plies, whether a man be single, married, or a widower ; since 
to all, equally, his future state, according to his conception 
of it, is of the last importance. If, with the Hindus, the 


(1) Post, cli. IX. p. 2i:3, 

(2) Sliamchuader v. Narayni Diboli ; Beng. Kep, 1807. p. 13 .t. 
Mr. Sutherland’s Synops. p. 212. 

(3) Datt. Chandr. sect. vi. 1. note. 

Mr. Sutherland’s Synops. p. 212; and note iv. to Id. p. 222. 
Post, p, 85. 


F 
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competency of a single man to adopt do not appear to 
rest upon much authority, (^) it is probably owing to the 
circumstance of the marriage of males, as well as of females, 
at a comparatively early age, being so universal, that ce- 
libacy is scarcely known among them.(') In general, it is 
in defa.ult of male issue that the right is exercised ;0 issue 
here including a grandson, or great grandson. ('*) But, as 
there exists nothing to prevent two successive adoptions, 
the first having failed, whether eftected by a man himself, 
or by his widow or widows after his death, duly autho- 
rized, (^) so, even where the first subsists, a second may 
take place, such having been the pleasure and will of the 
husband ; upon the principle of many sons being desirable, 
that some one of them may travel to Gat/a ; — a pilgrim- 
age, considered to be particularly efficacious, in for- 
warding departed spirits beyond their destined place of 
torture. 0 

right of adoption, where it exists, is, as between 
husband and wife, absolute in the husband ;(") though 
adoption having taken place, the adopted becomes son 
to both, and, as such, is capable of perfonning funeral 

(1) 3 Dig. 252. 

(2) Mr. Sutherland’s Synops, note iv. p. 222. 

(3) Datt. Mim. sect, i, 6. 

(4) Menu, cK. IX. 137. Dalt. Mim. sect. i. 15, 14. 

JDatt. Chandr. seel. i. 6. 3 Dig. 295, et seq. 

(5) NaTa)'ni Dibeh v. Ilirkislior Rai ; Reng. Re]>. ante 180.5, p. 42. 

ShamchuiiileT r. Narayni Dibeh; Id. 1807. p. 13.'). 

(6) Coureepershaud Rai v. Jymala ; Beng. Rep. 181-1. ji. 460. 

3 Dig. 190. 295. 297. 

Asiat. Reg. voJ. i. p. 286. 

A])pcnd. p. 61. Contra, sed qu. Post, p. 220 , 

(7) Dalt. Mim. sect. i. 22. 

3 Dig. 244, 
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rites to the one, as well as to the other. A wife may 
adopt, but not without the assent of her husband ;(*) 
whence it is laid down, that a widow never can adopt, 
as she can never have the necessary assent. (®) The ob- 
jection to the wife’s independant competency, from her 
inability, as a woman, to perform the requisite solemni- 
ties,(®) would apply equally to Sudras; who yet may, 
and do adopt.(*) The better reason, therefore, perhaps 
is, that the necessity of a son to celebrate the funeral rite 
regards the man, rather than the woman, who depends 
less for redemption upon sufih means ; so that, whenever 
a woman, duly authorized, adopts, it is on her husband’s 
account, and for his sake, not her Dwn.(®) It is moreover 
laid down, in the case of women, that wherever the act to 
be done is (not of a spiritual, or solemn, but) of a secular 
nature, a substitute may be appointed. (°) Equally loose is 
the reason alleged against adoption by a widow ; (’) since 
the assent of the husband may be given, to take efiect (like 
a will) after his death ; and, according to the doctrit^T of 


(1) Datt. Mim. seel. 1. et seq. 

Append, p. 67— S. Td. 102.— K. 

Jaiiki Dibeh v, Suda Sbes. llai ; Beng. Hep. 1807. p. 12 1. 

(2) Datt. Mim. sect. i. 16, et seq. and 18. 

(3) Datt. Mim. .sect. i. 23, 24. 3 Dig. 262. 

(1) Datt. Mim. s«ct. i. 26. 2 Dig. 109. 

Append, p. 64. — E. 

(5^ Menu, ch. V. 160. 

Datt. Mim. sect. i. 19. 29. 

Notes V. vi. to Mr. Sutherland’s Synops. p. 222, 223. 

2 Dig. 463. 

Append, p. 67. — E. 

Sec also, however. Append, p. 60. — S. 

(6) 2 Dig. 61. 

(7) Append, p. 70.— S. 



ON ABOPTION. 


the Benares and Maharashtra schools, prevailing in the 
Peninsula, it may be supplied by that of his kindred, 
her natural guardians ,' (^) but it is otherwise by the 
law, that governs the Bengal provinces. (®) Upon the 
Benares principle, it has been thought that an adap- 
tion by a mother, under an authority given her by her 
(dying) son, would be good.(*) This admitted, it does 
not follow that it would be so, if the son left a wi- 
dow j since, in that case, an adoption through the mo- 
ther, would derogate from the widow’s “vested right. 
The capacity of a woman to adopt in her own right is 
indeed denied; yet it would appear rather that such 
an adoption may avail, with reference to herself, and 
her own exclusive property; (*) while, unauthorized by 
her husband, or some one duly representing him, it 
must be foreign to his interests; just as, before that 
part of the ancient law was abrogated, she could not. 
Without his license, have admitted his brother, he dying 
Without leaving a son, to access for the purpose of 
raising up issue to him, with a view to inheritance and 
obsequies.(^) The authority to the widow need not be 
in writing, though it generally is so; as in prudence it 

(1) Append, p. 68. 72. 91.— C. 

(2) Rajah Shuni Shere MuJJ i;. Ranee, Ac. Bong, Rep. 1816. p. 506. 

Append, p. 72. — C. 

(3) Append, p. 69. 72. — E 70. — S, contra. 

(4) Mit. on Inb. note to ch. 1. sject. xi. 9. 

Mr. SntberJand’s Synops. note t. p. 222. 

Sreenarrain R. v. Bhya .T. ; Beng. Rep. 1812, p, 344. 

Append, p. 103. — E. 

(5) Menu, ch. IX. 143, et se<|. Id. 167. 
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ought to be, time and means existingi(‘) In the case 
of the Zemindar of Rajahashy, it was in writing; of 
which a copy is subjoined, as an interesting document, 
illustrative of the subject. (®) In another case, cited be- 
low, a verbal one for the purpose was held good by the 
Sudder Dewanny Adawlut of Bengal.(’) As solicitude 
for his future state, and the preservation of his lineage 
are, with him who adopts, the motives to adoption, so pre- 
sent, distress warrants the parents resorted to on the occa- 
sion, in giving their child to be adopted. The distress 
spoken of in the books haf ,beeTv sometimes, by a con- 
strained construction, referred to the adopter s want of a 
son ; ('*) whereas it obviously respects the family of the 
child to be adopted ; nor is it necessary that it should pro- 
ceed, as commonly supposed, from any public calamity, 
such as actual famine, provided it be sufficiently urgent.(^) 
And, though there should be no distress to justify the gift, 
it will be good notwithstanding ; not being vitiated by 
the breach of a prohibition, which regards the giver 
only, not affecting the thing done.(®) As in adopting, 
so in giving in adoption, though the concurrence of 
parents is desirable, the husband appears, by the weight 
of authority, to be independent of the wife, the father 

(1) Append, p. 71.— -C. 

(2) Append, p. 73. 

(3) Shanicliunder t\ Narayni Dibeh ; Beng. Rep. 1807. p. 135. 

(4.) Datt. Mina. sect, i, 7. Id. iv. 21. Datt. Cliandr. sect. i. IS. 

Mit. on lull. ch. I. sect. xi. 10. and note. 

(5)Mit. on Inh. note to c)i. I. xi. 10. 

Append, p. 83. — E. Vid. tarn. Id. 77. — K. 

Datt. Mim. sect. i. 8. 

('6) Mit. on Inh. ch. 1. xi. 10. and note. 
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of the mother. (‘) Of her own mere authority, the mou- 
ther cannot, in general, give her son to be adopted, any 
more than she can adopt, her husband living, unless he 
have emigrated, or entered into a religious order.(®) But 
his assent may be presumed ; (*) and, after his death, she 
does not want it, a widow having this power, and a wife 
also, if the distress be urgent.('‘) 

II. 27/e person to be adopted. In a selection, for 
the purpose, consideration is to be had of the class to 
which the child to be adopted belongs ; of his re- 
lation, as well to the adopter, as to his own family; 
of his age; and, lastly, to what extent his initiatory 
ceremonies have or have not, been already performed. 
1 . As in marriage, so in adoption, the parties must be 
of the same class, provided such a one be to be had, 
and not the adopter of one, and the adopted of an- 
other.(®) An adoption of one of a different class from 
the adopter has, in general, nothing but disqualifying 
effects. Parted with by his parents, it divests the child 
of his natural claims, without entitling him to the sub- 
stituted ones incident to an unexceptionable one. In- 

(1) Djit. Mim. sel l. iv. 13 - 1.). Id. seel. v. 14. and note. 

3 Jlig. -57. ^61. 

\'id. tarn. Mix, on Inh. note trf cli. I. tied. xi. 9. v/iih A^'peiul. 10e> ( \ 

and note ix. (p. to Mt. SulUerlaiid's Synops. 

(/2) Datt. Mim. sect. iv. 9, et scq. 

Dntt. Charidr. sect. i. 3J, et seij. 

JN?ote ix. p. to Mr. Sutherland ’a Synoj)sis, 
iNJit. on Inb. note to cli. 1. xi. 9. 

(r>) DaU. Chaudr. sect. i. IVZ. 

(1) Mit. on lull, note to c>i. I, xl. 9. 

{o) Menu, cb. IX. IGH. 174. Datt. Mim. sect, ii, 22. jseci. hi. 
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competent to perform effectually those rights, on ac- 
count of which adoption is resorted to, lie cannot 
inherit to the adopter, but remains a charge upon him, 
entitled only to maintenance.(‘) 2. Relation to the adopter. 
It may be here observed, that, as no man can be com- 
pelled to adopt, so neither can any one in his own per- 
son, or any other for him, urge with effect, a right to be 
adopted, whatever may be his pretensions to a preference, 
where adoption is intended. (") The general principle, 
as laid down in a recent work of great weight upon the 
whole of this subject, is, t|^at one, with whose mother 
the adopter could not legally have married, must not be 
adopted ; (*) and the exclusion seems to hold, applying the 
principle to the sex, where the adoption is by a female. (*) 
Though the adopted be not the actual son of the 
adopter, he is to resemble, and come as near to him 
as possible. He is to be at the least such, as that he 
might have been his son. But the adopter could not 
have married his own mother; it is a prohibited con- 
nexion. Consequently, his brother cannot be adopted 
by him. (■’) The samp consideration excludes the pa- 
ternal and maternal uncles ; tlie daughters and the 


(1) Chantlr. stxt. i. l-i, et .scmj. Id. .■sect- vi. I. 

Mit. on Inlt. cb. 1. xi. 9. and note. 

(2) Append, p. 74. — C. BO, — K. 

(3) Sutherland’s Synopsis, p. 211. 

Append, p. ?fu — E. 

(4) ‘Note on Dntt. Mira, sect. ii. 115. Id. sect. v. Id. 20, 

Datt. Cliandr, sect. ii. — S. 

(5) Datt. Alim. sect. il. SO. 

Note. — In 1824, a case was depending in the Sudder Dcwajuiy Adawlut 
of Madras, in which an elder brother was alleged to have adopted hLs 
younger one. 
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sister’s son. (‘) It must be noticed, however, that these 
two latter are eligible to adoption among Sudras; (®) if 
not also in the three superior classes, notwithstand- 
ing positions to the contrary, no other being procurable.(*) 
Subject to this general principle, the nearest male relation 
of the adopter is the proper object of adoption. This of 
course is the nephew, or son of a brother of the whole 
blood ; {*) whose pretensions were, by the old law, such, 
that if, among several brothers, one h^d a son, he was so 
far considered to be common to all, as to preclude in 
eveiy of them the power of adoption. (®) But the injunc- 
tion of Menu has, in more modern times, been construed 
as importing only an intention to forbid the adoption of 
others, where a brother’s son is obtainable. (*') Where 
there is none, the choice should still fall upon the next 
nearest male relation, with liberty, in default of such, to 
select from among distant ones : and among strangers, on 
failure of all kin.(’) Other authorities substitute, for more 
distant kin, a boy, whose father and the rest of his rela- 
tions reside at no great distance, and whose family and 
character are therefore known ; being a reading of the ori- 


(1) Divtt JVIim. sect, ii. 32. and note on Id. § 102, Id. sect, v. 18. 
Append, p. 76, — C. and E. 

(2) Datt. Mini. sect. ii. 74. 93. 95, et setp Id. not© on J 102, Id. v. 18. 
Datt. Chandr. sect, i. 17. Append, p. 76. — C. and E. 

(.3) Append, p. 77.— -E. 

(4) Datt. Mim, sect. ii. 28, et seq. — 67. Datt, Chnndr. i. 20. 

Append, p. 78. — C. and E. 

(.'>)Menu, IX. 182. Mit. on Inh. ch. I. x'u 56. 

Datt, Mini. ii. 73. 3 Dig. 266, Append, p, 84. 

(6) Datt. Chandr. sect. i. 20, 21. and note on J 22. 

(7 ) Datt. Mim. sect. ii. 74. 

Mit. on Inh, note to ch, I. xL 56. 
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ginal text, adopted by Balam-Bhatta, a sensible expositor 
of Hindu law, (*) But the result of all the authorities 
upon this point is, that the selection is finally a matter 
of conscience and discretion with the adopter, not of abso- 
lute prescription, rendering invalid an adoption of one, not 
being precisely him who, upon spiritual considerations, 
ought to have been preferred.(®) But, though the adopter 
have this latitude, it is subject not only to the consent, 
but to the state also of the family, to which he eventually 
resorts to supply his want. For the interest that every 
Hindu father has in his own obsequies, restrains the part- 
ing for adoption either with his ddcst,(^') or with an 
only(f) son ; it being of such comparative importance to 
him, that they should be performed by a son of his own, 
and, where he has more than one, by the eldest. Upon 
this principle, in strictness, to enable a man to give a .son 
to be adopted, it is not sufficient that he have more than 
one; he should- have several ;(®) since if, having only two, 
he part with one, the death of the remaining one, leaving 
him destitute, would be a contingency not to be risked.(®) 
It does not however appear, that this ever prevailed as a 
rule. If therefore he have two, he may relinquish the 
younger ; and, having but one, he may give that one, if it 

(1) Mit. on Tnh. note to ch. I. xi. 23. And see Append, p. 74.^ — E. 

(2) Append, p. 74. — C. p. BO. — E. 

(3) Mit. on Inh. ch. I. xi. 12. Append, p. 81. — C. and E. 

(4) Mit. on lull, ch. 1. xi. 11. DaU. Mirn. Beet. iv. 2, et secj. 

Datt. Chandr. sect. i. 29. 3 Dig. 242. Append, p. 82, 83. 

Beng. Rep. 1816. p. 507. 

(5) Datt. Mini. sect. iv. 1. 7, et seq. Id. v. 14. 

Datt. Chandr. sect. i. 30. 

(6) Datt. Miin. sect. iv. 8. 
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be to a brother ; it being agreed that the exception of an 
only son, however operative in families more distantly re- 
lated, is not binding in the instance of a nephew, whom, 
in a spiritual point of view, it is of such moment to ob- 
tain, where adoption is required.(‘) It is true that a bro- 
ther’s son, as such, inherits, and performs obsequies to 
his uncle, dying without preferable heirs ; but then it is as 
his nephew, not as his son ;(") and the spiritual efficacy in 
the one, and in the other case, is considered to be dif- 
ferent. To render him a substitute for a sore, he must have 
been filiated.f®) When therefore a Hindu has but one son, 
and it is agreed that his brother, having none, shall adopt 
him, the adopted in this case has, vested in him, accumu- 
lated rights and duties. Son by adoption to his adoptive 
parent, he remains so, to all intents and purposes, to his 
natural one ; becoming Dwymnushyayana, or son to both;(*) 
which, in ordinary adoptions, is not the case, as will be 
shewn. The same double relation may be the result of 
agi’eement, at the time of adoption, between the adopter, 
and him who is willing to give his son for the purj)ose.(®) 
Tlius, though a youth may in this way have tw'o fathers, he 
cannot have two adoptive ones ; since the same son can- 

(1) Datt. Mim. sect. ii. 37 — 39, 44. 

Datt. Cbantir. sect, *28. 

(*2) Datt. Mim. st?ct. ii. 67. 

(3) Datt. Mini. sect, ii, 60, et seq. Id. 67. 70. 

Datt. Cbandr. sect. i. 2*2. 

(4) Mit, on lull, note to ch. 1. x. 1. 

Datt. Cliandr. sect. i. 28. — ii. 34. — iii. 17. — iv. 1. 

Append, p. 97. — C. and E, 176. 

(5) Mit. on Inh. ch. 1. x. 13. and note on Id. xi. 9. 

Datt. Mim. sect. tL 41, et seq. 

Datt. Clvandr. ii. 24. 4?. 
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not be adopted by more persons than one, excepting as 
between a nephew, and several uncles ; nor, in this case, 
is it clear that it can be always practicable. 0 An only 
son, then, thus adopted by an uncle, cannot become an 
absolutely adopted son to him, the filial relation to his na- 
tural parent remaining ; and, to any other than a brother, 
he cannot be given at all. Such are, in this respect, the 
restrictions inculcated, but not always enforced ; since, as 
in other instances, so with regard to both these prohibi- 
tions respecting an eldest and an only son, where they most 
strictly apply, they are direclory only ; and an adoption 
of either, however blameable in the giver, would never- 
theless, to every legal purpose, be good ; according to 
the maxim of the civil law, prevailing perhaps in no code 
more than in that of the Hindus, factum valet, quod fieri 
non debuit. 3. Age of the hoy to be adopted. The fifth 
year is often stated as the extreme one for adoption, re- 
ferring to an authority, the authenticity of which has been 
disputed. (*) Whether it may not take place at any age, 
is a question ;(^) against which the most that can be .said 
i.s, that it is dej)endant upon that of ceremonies, essential 
to be performed for young Hindus ot' the three rege- 
nerate (or superior) classe,s.(‘‘) So long as these, not 
having been already performed for him in the natural 
laraily of the boy, are, with refercnGe to his age, capalile 

(1) -Datt. Mini. sect. i. 30. Jd. ii. 43, 44. 

Mr. Sutherland's Synops. p. 214. 

(2) Calica Purana, 3 Dig. .14 i). Append, p. 230. — C. 

Alit, on lull, note to ch. 1. xi. 13. 

Kerut Naraon v. Alt. Bhobitiesee ; Beng, Kep. 1806. case 22. p. 82. 

(3) Append, p. Go. C. and E. 

(4) Ante, p. 39. liote.. 
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of being performed for him/ in his adoptive one, so long 
he is young enough, and competent in that respect to be 
adopted. The question varies, according as the adopted 
is taken from a family nearly related, or frC^ one of stran- 
gers ,(*) an adult, in the case of the latter, being generally 
considered as ineligible, while a preference obtains rini- 
versally in favour of the tenderest age ; the presumption of 
a happy choice, that is, of one who will be most likely to 
assimilate with the family, into which he is to be adopted, 
being conceived to be greatest in the person of an infant, 
whose mind remains to be^ cultivated, and whose charac- 
ter is yet in no degree formed. (®) Other nations, as will 
be seen, have thought differently upon this point (^) The 
adopted must consent :(*) but if, as usually happens, he is 
an infant at the time, he is bound by the act of those by 
whom he is so given ;(^) as the consent of a girl is effec- 
tually given for her, by those who have the disposal of her 
in marriage. In either case, important as the transfers 
are, vestigia nulla rctrorsum. 

4. Not only are the Hindus deeply impressed with the 
certainty of a future state, upon a conviction and dread of 
which the practice of adoption is founded, but they also 
consider sin to be so inherent in our nature, as to require 
distinct and specific means of expiation. ^lence the insti- 


(1) Kerut Nararn v, Mt. Bhobincsee; Beng. Rf?p. 1806. p. 82. 
Append, p. 86. — C. 

(2) Datt. Cbandr. nect. ii. 23. note, and § 33. 

(:'») Post. p. 91. 

(4) KuUean Sing v, Kirpa Sing ; Beng. Rep. ante 180v>. p. 9. 
(6)Mit. on Inh. note to ch. I. xi. 9. 

Note viii, p. 224. to Mr. Sutherland’s Synops. 

2 Dig. 106. 109. 3 Id. 262. 



ON ADOPTION. 


77 


tution of a series of initiatory ceremonies, commencing 
previous to conception, and producing all together, in the 
three superior classes, regeneration.Q) It is by the per- 
formance of these, in the family and name of the adoptive 
father, that filiation is considered to be effectually accom- 
plished. Accordingly the fewer of them that have been 
performed in the family of the adopted, previous to adop- 
tion, the better; and that adoption therefore is in this re- 
spect preferable, which takes place the soonest after the 
birth of the child to be adopted. With regard to two 
of them in particular, it is of importance that they should 
remain to be performed in the family of the adopter, sub- 
sequent to adoption. These are tonsure, or the shaving of 
the head, (Chudavarana,(j)) and {Upatiayana) the invest> 
ture of the cord. (’) The affiliation of one whose coronal 
‘‘ locks have not been reduced to the form of his patri- 
“ archal tribe,” is constantly inculcated. (‘‘) The age for 
this operation is the second or third year after the birth ; 
but it may be extended to the eighth, 0 which, with Brah- 
mins, is the geneml period for the investiture ; excepting 
for such as are destined for the priesthood, (®) upon whom 


(1) Note to S Dig. 104. 

Notes to Datt. Mim. sect. iv. 23, 29. Datt. Chandr. ii. 20. 22. 

Abbe Dubois, on the Customs of India, p. 8 K 100. 132. 

Menu, ch. II. 27. 170. 172. Ante p. 39. 

(2) Mit. on Inh. note to ch. I. xi. 1.3. 

Datt. Mim. sect. iv. 22. and note to § 29. 

Datt. Chandr, sect. ii. 20, etstuj. 

3 Dig. 148. Abbe Dubois, p. 88. 92. 

(3) Datt. Chandr. sect. ii. 23, et seq. Id. 31, and note. Append, p. 93. — E. 

(4) Datt. Mim. sect. iv. .34. 

(5) Note to Datt. Chandr. sect. ii. 20. f 23, and note to § 26. 

Post, p. 308. 
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it is performed at five. (*) The stipulation therefore of five, 
as the extreme age for adoption, may have reference to 
Brahmins of this description. In a case cited above from 
the Bengal Reports, ('*) the adoption is ^ted to have 
taken place at about eight, tonsure, which precedes m- 
vestiture, not having been performed for the adopted in his 
own family; and there the adoption was held good, though 
the age of the adopted exceeded five, the ceremonies in 
question (particularly the latter) (^) remaining to be per- 
formed in the family, and name of the adopter. That they 
should so remain is of less ,consequonce, in proportion as 
the adopted is nearly related to the adopter ; (^) which 
seems reasonable, (if such an observation may be hazarded ;) 
since, where a child not related by blood is to be 
adopted, (as may be the case where one so related is not to 
be had,) it may be consistent to depend for the confirma- 
tion of the tie, iipon the performance of the initiatory rites 
in the adopting family, by means of which the adopted is 
considered to be in eft'ect born again, thus becoming more 
essentially the son of his adoptive parent ;("') a conclusion, 
that appears the more forcible, considering that the Upa- 
nayana i^ the appointed season for the commencement of 
his education, (®) With regard to the other two regenerated 

(1) Datt. Mim. sect. iv. 5.3, and note. 

Datt« Clianclr. sect. ii. :>0, and note. 

(2) Ante, p. 76. 

(3) Note to Datt. Cbandr. sect. ii. 23. 

Append*, p. 97. — C, 

(4) Mit, on Inh. note to ch. I. xi. 13. 

(5) 3 Dig* 119. 249, ct seq. 

(6) Note to DaU. Mim. sect, iv. 53. 
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classes, (the Cshatrya and Vaisya), the time for the 
performance of them varies ; Q) while, with reference to 
the Sudra, the doctrine has no application ; for him, as 
for women g(^^lly, there existing no ceremony but that 
of marriage, {*) Accordingly, in a case referred to in a 
subsequent page, the Pandits stated an assumption of the 
string in the higher classes, and marriage in the fourth, 
as obstacles to adoption.(") But if, in the classes to which 
they apply, they have already been performed for the 
adopted in his, own family, a remedy is found in the pu- 
treshti, or sacrifice to fire; by recourse to which they 
may be annulled, so as to admit of their re-performance, 
with elfect, in the family of the adopter ; who is thus en- 
abled to perfect the act, upon which he relies for the 
continuance of his name, and solemnization of his obse- 
quies. (^) Upon these principles, it would seem, as if there 
could be no adoption of one who is married ; marriage 
not being capable, like tonsure and investiture, of annul- 
ment. (®) Any detailed account of these ceremonies, toge- 
ther with the rest that have been alluded to, in number 
not fewer than ten,(^) would be here misplaced ; but with 
reference to the Upanayana in particular, and the import- 

(1) Note to Datt. Chandr. ii. 31. 

(^5) Datt. Cliandr. sect. ii. 29. 32. 3 Dig. 94. 

Ante, p. 34. 

(3) Case of Raja Nobkisseu, post, p. 122. 

(4) Datt. Mim- sect. iv. 40. 49, ct seq. 

Datt. CUundr. sect. ii. 27. 32. 

Mit. on Inb. note to ch. 1. xi. 13. 

Mr. Sutberland/s Synopsis, note xi. p. 223. 

3 Dig. 149. 

(5) Append, p. 63. 

(6 ) Note to 3 Dig. 104. 

Notes to Datt. Mint. sect. iv. 23. and Id, sect, vii. i:;>. 
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anee attacted to it, it may be remarked, that, on this 
occasion it is, that the solemn recognition of the Supreme 
Being, in his triple character, as intimated by the trilite- 
ral monosyllable AUM, is taught the youlhful Brahmin, 
with an injunction of secrecy; — speaking of which 
Menu says, “all rites ordained in the Veda, oblations 
to fire, and solemn sacrifices pass away ; but that 
“ which passes not away is declared to be the syllable 
“ AUM, since it is a symbol of GOD ; the act of re- 
“ peating whose Holy Name is ten times better than 
“ -the appointed sacrifice.”Q And it is, among other 
operative causes, to the acknowledged decline of these 
ceremonies, that the degeneracy of the present race, 
from the virtue of former ones, is attributed.(®) To the 
performance of them, on the occasion in question, in the 
family name of the adopter, peculiar importance is at- 
tached by a passage of the Calica Purana, purporting 
thatj in case of tlieir omission, in place of Jiliation^ a 
state of slavej'y results. (’) Be this as it may, (for the 
genuineness of the passage is doubted, if not denied, (^)) 
from the mystical nature of the subject, and the dis- 
cordant opinions respecting it, till it shall come to be 
investigated and settled, with all the information be- 


(1) Note to Datt. Mim. .sect. vi. 2(;, Menu, ch. II. 84, 85. 

See also Preface to Translaiion of Menu, p. xviii. and Key to tbe Chro- 
nology of the Hindus, vol. i. p. 6. — and vol. ii. p. 76, note. 

(2) 3 Big. 2*22. 

(3) 3 Big, 148, et seq.—Id. 2.51. 2 Id, 226, 227. 

Batt. Mim. sect. iv. 22. ,36. 39, 40. 46* 

(4) Mit* on lull, note to ch. I. sect. xi. 13. 

Mr. Sutherland’s Synopsis, p. 217. — and note xi. to Id. p. 225. 

Post, ch. VI. p. 133, and Append, to same, p. 230. 
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I(«iging to the highest judicial authority, it may be un- 
safe to .say that the condition of a boy, with reference 
to the ceremonies in question, might not be such, as to 
render him;; Al^gally ineligible for effectual adoption.Q 
In determining cases of this description, assistance must 
often unavoidably be sought by recourse to native living 
authorities, wherever haply such as can be implicitly re- 
lied upon for the purpose may be found as must 
be done also in other instances, in administering a system, 
in which, as ^mong the Hindus, law and religion are so 
intimately blended ; — a British court exercising ever the 
most delicate caution not to meddle with matters of reli- 
gion, but, and in so far, as it happens to be inseparable 
from the question of right ; upon which alone, as it con- 
cerns property, or the civil duties of life, it is its proper 
function to adjudicate.(^) 

•/ 

III. The mode and form . — Adoption is not required 
to be in writing, any more than an authority to the 
widow to adopt.(^) But in a transaction so important 
as one transferring a young person from the family in 
which he was born to a new one, and, with a view to 
succession, interposing, by substitution, a comparative 

(1) Note to Mit. on Inh. ch. L xi. 13. 

Note to Datt, Mim. sect. iv. S9. 

Notes xi. and xii. (p. 22o.) to Mr. Sutberlaiid^fl S^*iiopfiis. 

3 Dig. 249. . / 

Mt. Bijya Dibeli v, Mt. Unpoorna D. ; Beng. Hop. JBdf. p. $4. 

Append, p. 130. — C. 

(2) See preface to Dig. p. vi. 

(3) Appendix to ch. IX. p. 336. 

(4) Append, p. 89. " 
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Stranger between the adopter and his existing heirs;, the 
law stipulates for whatever is calculated to give publicity. 
Hence, attendance of relations, with notice to the local 
magistrate, or ruling power of the place, Is exp^ted j but 
may be dispensed with.(*) The Purohiid, or priest of the 
family, who performs a correspondent office in marriage, 
is the medium, through whom the boy to be adopted is 
solicited of those, by whom he is to be given ;0— -and, in 
a rite that has for its object the future peace of the soul, it 
were strange if religious ceremonies were, not enjoined. 
Accordingly, it is to be accompanied with sacrifice, ob- 
lation, and prayer. Being also a substitute for birth, 
it is rendered as joyous as music, and dancing, and 
festivity can make it. Of all this, contemplated as it is 
by the law, and in the ritual of the subject, the books 
are full ; ('') nor are any of these things omitted, where 
the proceeding, and matters relative to it, are rite acta. 
But as if an afiair, of such consequence to botli the 
temporal and spiritual interests of the adopter, ought 
not to be left dependant in a great measure upon others, 
the simplicity of all that is indispensable would seem to 
be in proportion to its importance; if, as is laid down, 
the will of the parties, reciprocally expressed, and car- 

(1) Mit. on lull. ch. I. xi. 13, and note. Datt, Mim. sect. v. 9 

•Datt. Chtmdr. sect. ii. 6. 3 Dig. 244. 

!Note xiii. p. 226, to Mr. SutlieilniuV’B Synopsis. 

(imigar^in lihadnree Kaslieekuunt R. ; Beiig. Rep. IB 13. p. 363. 
Append, p. 64. — C. 

(2) Dtitt. Mint. sect. \ . j 1, 12. 

(3 ) Datt. Miru, sect* v. pa^shn. Datt. Chandr, sect. ii. passim, 

V asishta, 3 Dig. 242. 262. Datt. Chandr. sect. ii. 16. 

Append, p. 192. 
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ried into execution, be what alone the law ultimately 
exacts towaM its validity in this respect: as was with 
us, before i^ iiiarriage act, and as continues to be pretty 
much at thll'sday in Scotland, the case of marriage. — - 
The purpiose' of course have been completed, to 
have its effect. A mere intention to adopt may be 
abandoned ;(*) — and even an agreement for the purpose, 
resting there, would not invalidate a subsequent adop- 
tion. (®) ■ There must be gift and acceptance, manifested 
by S0jV.e overt act. (f) Beyond this, legally speaking, 
it does not appear that any thing is absolutely necessary. 
For, as to notice to the Raja, and invitation to kinsmen, 
they are agreed not to be so, being merely intended to 
give greater notoriety to the thing, so as to obviate 
doubt regarding the riglit of succession. (*) And, even 
with regard to the sacrifice (f fire, important as it may 
be deemed, in a spiritual point of view, it is so with re- 
gard to the Brahmin only ; (’) according to a constant 
distinction, in the texts and glosses, upon matters of 
ritual observance, between those who keep consecrated 
and holy fire, and those who do not keep such fires, i. e. 
between Bralimins, and the other classes; it being by 
the foi’mer only that the T)atta Horn am, with holy texts 
from the Veda, can properly be performed ;(®) as was held 

(1) Append, p. 89. — C. 130. — C. 

(2) Append, p* 91. — C. 

(3) Menu, cli- IX. 168. 

(1) Mr. Sutherland's Synopsis, p. 218. and note xiii. p. 226. 

S Dig. 244. Append, p. 64. — C. 

(.6) Append, p. 64.* — E. 

(6)3 Dig. 149. Append, ]), 64. 90. — E. 

c 2 
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in the case of the Raja of Nobkissen, by the Suprerae 
Gpurt at Bengfal, in which the then Chief Justice0 de- 
livered an elaborate judgment, conformnaldy^with what 
had already been considered in a pridit^^lsi’ that had 
arisen some few years preceding, in the^i^ily of the 
Raja of Tanjore; wherein Sir William Jones was con- 
sulted by the then Governor-general of India, (*) upon 
a reference from the Madras Government. (®) The 
Other classes, and particularly the Sudra, upon this, and 
other like occasions, perform an imitation of it, with 
texts from the Puranas. 0 And, even with regard to 
Brahmins, admitting their conception in favour of its 
spiritual benefit, it by no means follows that it is es- 
sential to the efficacy of the rite, for civil purposes ; but 
the contrary is to be inferred ; (®) and the conclusion is, 
that its validity, for these, consists generally in the con- 
sent of the necessary parties, the adopter having at 
the time no male issue, and the child to be received 
being within the legal age, and not being either an only, 
or the eldest son of the giver ; the prescribed ceremonies 
not being essential. Not that an unlawful adoption is 
to be maintained ; but that a lawful one, actually made, 
is not to be set aside, for any informality that may 
have attended its solemnization. (®) 


(1) Sir Anstruther. 

(t^) Lord Teign mouth. 

(3) Notes of Cases at Madras, toI. i. p. 97. 

(4) Append, p. 64. — IC, 

(;i) .3 Dig. 244. 248. 264. 

Menu, ch IX. 168, 

Append, p. 90, — E. 

(6) Append, p. 130. 153. — C. 
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IV. “ When (says Jagannatha) Q) he who has pro- 
“ created a son gives him to another, and the child, so 
^ given, is again by the rites of initiation, then his 
“ relation giver ceases, and a relation to the 

“ adopter c^iiiihences.” — Adoption being a substitution 
for a son begotten; its effect is, by transferring the 
adopted from his own family, to constitute him son to 
the adopter, with a consequent exchange of rights and 
duties.(*) Of these, the principal are the right of suc- 
cession to the* adopter on the one hand, with the correla- 
tive duty of performing for him his last obsequies, on the 
other. (®) The right attaches to the entire property of the 
adopter, real and personal ; (*) and, in the form under 
consideration, (the Dattaca,) it operates lineally and col- 
laterally ; (®) which, in some other forms, is not the case ; 
as appears on reference to the enumeration and distinc- 
tion of sons by different authorities. ('’) Admitting that 
one excluded from inheriting by any of the established 
causes of disqualification may nevertheless adopt, (’) it 
seems agreed that a boy so adopted, can never, by virtue of 


(1) 3 Dig. 149, 150- 

(2) Menu, cb. TX. 142. 

Datt. Mlin. fsect. vi. 8. Datt. Chandr. scot., ii. 19. 

Mr, Sutherland’s Synop.s. p. 219, and Notes. 

Srinatb Serma v. Badbakunt; Beng. Rep. ante 1805. p. 16. 

(.3) Dutnariien Sing v. Buckshee Sing ; Beng. Rep. ante 1805. p. 22. 
KuUean Sing v. Kir])a Sing; Id. p. 10. 3 Dig. 184, 18:). 

(4) Kullcan Sing v, Kirpa Sing ; Bong. Rep. ante 1805. p. 10, 

(5) Menu, eh. IX. 1.58, 1.59. Jim. Vah. cb. X. 8. 

Mit. on Inh. cb. I. xi. .30, 31. 

Mr. Sutherland’s 8yiiop.s. p. 219, — and note xx. p. 227. 

3 Dig. 272, 273. 

Sbamebander t’. Narayni Dibcb ; Beng. Rep, 1807, p. 13.5. 

(6) .3 Dig. 1 50, ct seq. 

) Ante, p. 6.5, 



86 ON ADOPTION. 

such adoption, inlierit, where the claim to do so can only 
be made through the adopter ;(^) and that he is entitled 
to maintenance only. (“) The right of also, in 

general, is subject to the existence of a soi|i|^^ii|^the time 
of, or subsequent to the adoption. Accot«i|h3#^b Jagan- 
uatha, 0 it makes no difference, whether the son of the 
body be born before or after ; in either case he assigns to 
the adopted, on the death of the adopter, a third of the 
property, as his share. In the latter case, participation 
is the ride, according to all the authorities ; but, while 
the old law continued, distingaishing between different sets 
of sons, his claim was subject to the sett to which he be- 
longed ; for, ii" he was of the exceptionable class, his right, 
in the case supposed, was to no more than a mainte- 
nance ;0 a distinction, that may be now pretty much dis- 
regarded, every description of subsidiary son being, in the 
present age, generally speaking, reduced to the son giveiu 
Wlictlier, however, the share, with regard to him, be a 
third, or a fourth only, is, among conflicting opinions, 
and various readings, left uncertain,(^) subject to the 


(1) Note iv. p. to Mr. SutUorlantrs Synopsis. 

(S) Dntt. Chantlr. sect. vi. 1. 

(3) S Dig. 390. 293. Sec howerer, Datt. Cliaiidr. sect. v. 33. 

(d) Datt. Mim. sect. iii. Datt Chandr. sect. v. 1 9. vi. 4, 

Jim. Vab, cb. X. 7. 9. 13. Mil. on Inh. cb. I. xi. 26. 

3 Dig. 175. Catyayana, Id. 179. 

(5) Catyayana, Datt. C:ii;uulr. sect. v. 16. 3 Dig, 179. 

Devaia, 3 Dig. l.'il. Jim. Vab. ch. X. 7. 13. 

Vasishia, Datt. Mim. sect. v. 40.— x. 1. 

Datt. Cbandr. sect. v. 17. 19. MIt. on Inli. cb. 1. xi, 24. 26. 

Note xxii. (p. 22M.) to Mr. Sutherland’s Synopsis. 

Daya Cr. Sangralia, cb. Vtl. 23, ot se<p 

Aecordiiig to the practice in the South of India, whei-e there exists legiti- 
mate issue after-born, the share of llic adopted is said to be a fourth. 
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adjustment of the difference by reference to the per- 
sonal qualities of the claimant; a criterion of title, not 
unfrequen’^l^iPpmced in the Hindu law; to be ascer- 
tained, h®i!fj^(|:^'With more ease and certainty by the 
members M-'® ^Ifeimily, than in a court of iustice.(^) 
Among the Sudras, in the same event, the after-born 
son and the adopted share equally the parental estate. 
Neither is the change that takes place on adoption in 
the relation of the adopted, in all cases, absolute. If, 
in consequeacfi of a special agreement for the purpose 
between the two families, or otherwise, the adopted, in 
becoming the son of another, does not cease to belong, 
as before, to his natural parents, he will perform obse- 
quies, and succeed to both, — -to liis natriral, as well as 
to his adoptive ones ; as he will also do, failing male 
issue on the part of his natural lather, whetiier from 
the adopted, who was parted with, having been his 
only son, or from the subsequent death of such as re- 
mained. In any of these cases, the adopted becomes 
son of two fathers, or, as he is called, Dwi/amushy- 
ayana a term diverted from its original meaning, to 
signify any adopted son, retaining, with his acquired 
relation to his adoptive father, his connexion with his 
natural one ;(") in which case, he cannot marry in either 
family; as, in the ordinary one, he cannot marry among 
his adoptive, but may one of his natural relatioiis.(*) 

(T) Datt. Chamlr. sect. v. 20. 22. 

1%. J.8J, 182. 2:>8. 2-10. 273. 27o. 286. -Post, ]>. 122. 

(2) Mit. on Inh. ch. 1. x. 1, and note. Ante, p 7 U 

(3) Dalt. Mire. s,«ct. vi, 47. 

Datt. CUandT. i>cct. ii. 40. Id. iv. 7. Qn. lamen j ct vid. 

Mr. SutlicrJaud’s Svnopsis, p. 219. 
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According as this double filial connexion is consequaj- 
tial, or the result of agreement, the adopted is 
or a-nitya, a complete, or incompleto?:i';|i^^Jntf%^i/«- 
na;(^) though, by some,(®) 4h,is distiool^lla made to 
depend upon the adoption taking place>l^^^e, or after 
the performance of tonsure, in the family of the adopt- 
ed; the effect, in the latter case, where the adopted is 
from a -different tribe, (gotra0 being, that the adoption, so 
far from being permanent from generation to genera- 
tion, continues during the life of the adopted only ; his 
son, if he have one, retunting to the natural family of 
his father. In the case of simple, absolute adoption, 
every right and obligation being varied, the adopted, 
succeeding to the rights of a begotten son, ceases to 
be liable for the debts of his natural father, so far as 
such an obligation attaches, independant of assets. (*) 
By the laws of Solon, which introduced adoption into 
Greece, the adopted, by begetting a son, and leaving 
him in hilS place, might relinquish the adoptive, and 
resume his station in his own family. *Bat a Hindu 
adoption is permanent, unless in the instance that has 
been alluded to of an a-tdlya Dwyamushyayana ; nor 
can the adopted be deprived of its advantages for any 
cause, or upon any pretence, that would not forfeit to 
a son begotten his natural right to inherit.(‘‘) Should 
it have devolved upon a widow to adopt, her husband’s 


( 1) Mr. Sutherhiud’s Synopsis, p. 220, 

( >) Append, p. 9.>, et 

(3) Append, p. 99, 100,— C. Note to 1 Dig. 266. 

(1) Append, p. 84.— E. p. 87 andlOl,— G. 
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estate descending to her on his death, adoption subse- 
quent divests 'her succession, like the case of a posthu- 
mous childi^^f^ On the other hand, and upon - the same 
principle dS^P^-Mopted representing throughout the le- 
gally begoti^- adft, upon his death unmarried, and with- 
out issue, having survived his adoptive father, the widow 
of the latter, if living, would succeed as legal mother to 
the adopted. The property in him by adoption would not 
go to his natural relations, his connexion with whom, as 
it regards inhMtance, being by that means extinct.”(*) 
Such are the principal points, with the rules and rea- 
soning upon them, in the law of adoption. A few of 
them were discussed in a case that was before the court 
of the Recorder of Madras some years ago,(’) but from 
comparatively imperfect materials. The public were not 
then possessed of the extensive information on the sub- 
ject, contained in Mr. Colebrooke’s translations on the law 
of Inheritance ;(*) nor of the treatises on Adoption since 
translated by his nephew, Mr. Sutherland ;(®) — to say no- 
thing of the MSS. ; materials, that came subsequently 
to the hands of the author ; and which have contributed 
so largely to every chapter of this work. 

In the court which replaced that of the Recorder, (the 
Supreme Court of the same settlement,) a question arose 

(1) Append, p. 102. — C. 

(2) Datt. Mini. sect. vi. 8, et seq. 

Bijya Dibeh v, Mt. Unpooma Dibeh ; Beng. Rep. 1806. p. 84. 
Append, p. 104. — C. 

(Id) Veerapemiall Pillay v. Narrain Pillay ■> Notes of Cases at Madras, vol. i, 
p. 91. 

(4) The Daya Bliaga of Jimuta Vahana, and the Mitacshaia. 

(5) The Daltaca Mimtinsa, and Dattuca Chandrica, 
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ill 1812, as to the competency, at the present day, of 
adoption hy purchase ; constituting the Crita, or eighth 
subsidiary, according to Menu’s enumei^lipn ; — consi- 
dered by all the northern authorities tiyl^ferbidden in 
the present age, though allowed by the ancient law, and 
said tobe’*in use still in Southern India; but of which 
no evidence was offered on the trial, sufficient to estab- 
lish it on the ground of usage ;(‘) while the highest au- 
thorities to the Southward, as well as in other parts of 
India, seemed to have long restricted adcfjption in gene- 
ral to that which takes piace by gift. The question 
was not determined, the action having been compro- 
mised; but it gave rise to a discussion too closely 
connected with the subject of these pages, and much 
too instructive, not to be added to them. It will ac- 
cordingly be found in the Appendix.0 Of the various 
other modes, now also more or less obsolete, a separate 
account is inserted in the Appendix, sufficiently minute 
(it is hoped) to answer the purposes for which it pro- 
tesses to be subjoined ;(®) namely, those Ef illustration, 
and curiosity. 

V. As to the practice among other nations, instances 
ocGusr among the Mahomedans in India, but they are 
of a spurious kind, resulting from their intermixture with 
the Hindus, hot warranted by the Koran. The term, as 

(1) p. 1)6. — C. 

(‘2) Appeti<l. p. ,107 to 167: aiul soo G-ioroovumnial another Moouca- 
sauiy ; i\oU‘s of Cu'sOS at iMadras, voi. i. p. TSif. 

(;>) p. 161) tu iOl. 
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used ia tiie New Testament, (vio$f<na,) is applied jpiritur- 
allyt adoption not forming a part of the law among the 
Jews, thongf^ r|t existed, in a certain degree, with the 
Hebrews; have been more or less prevalent 

throughont the East.0 

Among the Athenians, any citizen could adopt, not 
having at the time a legitimate son. An after-bom 
son, and a previously adopted one, became co-heirs. 
Distress led the natural parent to part with his child, 
who, by the tsansfer, ceased to belong to his own fa- 
mily, except as to rights derived from or through his 
mother, with whom his i*elation continued in full force. 
On the other hand, adopted into a new one, he could 
not himself adopt; delegatus, non potuit delegare: neither 
could he devise away what lie had acquired by adop- 
tion. Though irremovable by the adopter, unless for • 
weighty reasons to be allowed by the law, tlie adopted 
could always quit the family into which he had been 
received, and return to bis own, upon leaving behind 
him in the former a legitimate son. Adoption prevailed 
among, but was not restricted to relations ; for the 
Athenians, in indigent circum.stances, were in the prac- 
tice, for money, of adopting wealthy foreigners, who, 
on their part, courted adoption, as it made them citi- 
zens ; — and, though the selection of a child of tender 
age was competent, it was an argument for preferring 
an adult, that his qualities might be krown. Adoption 
among them was apt to be deferred; and the appoint- 

(1) Goii. XV. V. 3, uik\ note in Maut’s cd. Ep. lo tht; Homans, ch, Ylli. 

V. 17, sed qu. 
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meiit of an /heir by will, in default of issue, amounted 
to One. It is remarkable that the ceremony was at- 
tested as among the Hindus, by the pujteence of rela- 
tions, friends, and neighbours; and thif the custom it- 
self had for its object, as with them, not only the pre- 
servatioa^of families, (against the extinction of which 
the Archon was by public and common law commanded, 
if necessary, to provide,) but due celebration also of 
the funeral rites of the adopter, and his ancestors 
design of the appointment by the last occupier of an 
estate, being expressed to be, to have a son, “ who 
“ might perform holy rites at his tomb, preserve bis 
race, and, by transmitting his name to a perpetual 
“ chain of successors, confer on him a kind of immor- 
“ tality.”(‘) — This appears every where in the speeches 
of Isffius, from which principally, as translated by Sir 
William Jones, the above summary has been extracted. 

From Greece, the practice found its way, through the 
Decemvirs, to Rome : the end and conditions of it there 
are explained by Cicero in his speech for the resti- 
tution of his Palatine House, in which he has occasion 
to arraign and question the adoption of Clodius, by 
shewing, in opposition to it, in all its particulars, (to 
transcribe the account given by Middleton,(®) ) “that 
“ the sole end of adoption, which the law acknow- 
“ ledged, was to supply the want of children, by bor- 
“ rowing them, as it were, from other families; — that it 
“ was an essential requisite of it, that he who adopted 


( J ) Commentary on Isasus, j>. 193. 

(?) Life of Cicero, Reel. vi. vol. i. p. 368. 8vo edit. 1819, 
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‘‘ shosuld have no childr(Stt of his own, nor be in con- 
“ dition to have any; — ^that the parties concerned should 
“ be obligedi;4^, ' appear before the priests, in order to 
“ sij^fy theif consent, the cause of the adoption, the 
“ circumstances of the families interested in it, and the 
“ nature of their religious rites; so that the priests might 
“ judge of tlie whole, and see that there was no fraud nor 
“ deceit in it, nor any dishonour to any family or person 
“ concerned.” 

Thus transplants^ to Rome, the introduction of it into 
Athens, with the rest of hi^ laws, replacing those of 
Draco, is attributed to Solon; who, in the early part 
of his life, being engaged in commerce, travelled, not 
only upon that account, but for instruction also in the 
laws and usages of other nations. Where then, it may 
be asked, did he learn the practice of adoption ? In 
other words, can it be doubted but that it was imported 
by him, mediately or immediately, from India? Of 
his travels too little is known not to admit the possi- 
bility of their having extended so far. That he was in 
Crete and Egypt is recorded ; and if Sir William Jones’s 
conjecture be maintainable, that Minos and Mptu were 

V- 

the same person, (*) the problem is solved, and the con- 
clusion inevitable. That the correspondence of the in- 
stitution in all its main particulars, as it prevailed in 
the three countries of India, Greece, and Italy, was the 
result of communication, and not a coincidence, is infer- 

(1) Preface to his translation of Menu, p. ix. 

By the author of a Key to the Chronology of the Hindus, ” a work writ- 
ten vnih the very best intentions, lie is identified witlr the prophet Emch. 
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able, considering that adoption, like inheritance, is an 
affair positivi Juris, instead of depending upon those 
fundamental and universal principles, which, animating 
the breasts, and influencing the conduct mankind in 
general, produce, in various subjects of familiar inter- 
course, an identity of rule ; flowing, not from conven- 
tion, but from the nature of things, from our common 
ideas of right and wrong, from (if it may be so said) our 
almost innate propensities and conceptions. 

With us, the practice can be traci^> if at all, only in 
the condition, not nnfreqtiently impoised by wills on de- 
visees, to take the name of the testator ; which, as already 
intimated, according to the law as it was understood in 
Athens, constituted a virtual adoption. 
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CHAP. IV. 

ON THE PATERNAL RELATIONT. 

A Hindu family having, in the two preceding chapters, 
been constituted, ,!^ marriage and the acquisition of sons, 
either througli birth, or adoption, the natural course of 
the subject leads next to an inquiry into the dominion 
over it, inherent by law in a Hindu father. And, as 
power exists for the sake of protection, its rights, as well 
as reciprocal duties, will come also to be noticed. But, to 
give to the subject its necessary extension, it will be proper 
to regard family in an enlarged sense, as comprehending, 
not only wife and children, but various connected and 
dependant females, such as unmarried, and widowed sis- 
ters, widowed daughters-in-law, mother, and the like, en- 
tering generally, among the Hindus, more or less, into its 
composition — to say nothing of slaves ; the whole forming 
in the aggregate, and in tlie abstract idea at least of the 
subject, a truly patriarchal republic. What concerns the 
wife having already occupied its proportion of the chapter 
on marriage, (^) the interests of the various other females 
alluded to, will find their proper place, when treating on 
inheritance, and matters connected with that title ; and 

(1) Ante, ch. II. p. 
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the subject of j/am”, (but too prevalent in India,) 
from its importance, be reserved for a distinct chapter ; (‘) 
-—it being intended in the present to discuss chiefly the 
paternal relation, strictly so considered; wh|||i will be done 
with reference, first, to property, next as to the power a 
Hindu father has over his issue; adding, thirdly, a few 
observations on the reciprocal duties of parent and child, 
distinguishing between legitimate and illegitimate ; toge- 
ther with, fourthly, the notice of some substitution for a 
father, in the representative character a guardian. 

f* 

I. With regard to the dominion of the father over the 
family property, including what in a peculiar manner 
belongs to the wife, the subject having been anticipated 
in treating on property generally, (®) it will be sufficient 
to remark here, that his power to dispose of it being 
liable in general to the obligation of providing for the 
subsistence of his family, and, with regard to that part 
of it consisting of land, or other possessions partaking 
in point of law of the nature of land, to the control 
of his sons, as well as to specific rights in it vested 
by birth, in the event of its coming to a partition in his 
lifetime,- — it would seem but reasonable that he should have 
a co-ordinate interest, in any which they may acquire, 
while their connexion, as members of the same family, 
continues. (*) It is accordingly laid down by Menu and 


(l)Ch. VI. p. 127. 

(12) Ante, ch. I. p. 14. 25. 
(3) 3 Dig. .'■'>5. ^ 
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others, 0 that they can^ in general, have no wealth of their 
own, any more than a wife, or a slave ; whatever they may 
earn being regularly acquired for him, to whom they be- 
long : wheii®)^' it is the advice of Catyayana, not to lend 
any thing to women, slaves, or children. 0 Our own 
makes a similar provision; as did the Roman law also, 
namely, that the parent should have the benefit of his 
children’s gains, while they live with him ; being no more 
indeed than what nature and justice alike dictate, as a re- 
turn for the maint^ance and protection they enjoy, under 
the paternal roof. But, as it>has been seen, that a Hindu 
wife has independant property peculiar to her,0 so, with 
regard as well to the son, as the slave, the position of 
Menu is to be taken, as it purports indeed, to be only a 
general one, not intended to negative special rights ; and, 
as the general principle of the Roman law, in this respecit, 
was, in effect, almost superseded by its doctrifni>: QipecitUum, 
(a fiction, entitling the son to whatever he might acquire 
by a variety of means, civil, as well as militai-y,) so does 
the Hindu principle admit of a similar modification ; the 
position, that a father is proprietor, and master of the acqiii- 
sitions of his sons, as a universal one, having been nega- 
tived, in cases, where it appeared that those acquisitions 
had been made distinct and indepeudant, as well of the 
father personally, as of any property belonging to him.0 
Of such acquisitions Menu reckons up seven distinct means, 

(1) Meiiu, cli. VIIT. 416. Nareda, 2 Dig. «10. .nld. 70. 

(2) 1 Dig. 16. 

(3) Aute, p. 55. 

(4) Soobun's Lai v. Hurbtms £.«il ; Bong, Rep. p. 7 

Brij. Retun Daa v, Brij. PaJ Daa ; Id. 1807. [». 105. 

S Dig. 544» 545. 


H 
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accounted virtuous; by which is to be underatood, compe- 
tent to a Brahmin ; 0 to the extent of which, wliat a son 
has acquired, by his own unassisted exertions, he may 
give aw'ay ; 0 implying that it is his. The principle is 
applicable to the other castes, according to the respective 
modes, by which they also may become possessed of pro- 
perty ; 0 the consistency of which, in the case of sons, is 
argued from the rites prescribed to them by religion, 
inducing a greater or less expense ; to the performance of 
which, therefore, in every instance, propevlyis indispens- 
able. 0 

11. As to the power of the father over the persons of 
his children, he has the ordinary one of modenite cor- 
rection, (®) with the extraordinary one of selling them; 0 if, 
hf tliat, more be meant, than the power that existed by 
the ancient law, of selling a son for adoption by the pur- 
chaser. Q) That the Hindus are in the practice of selling 
their children, particularly in seasons of distress, (which 
was the plea with the Romans also,) is certain ;(®) as well as 
that there are texts to warrant it; though not one that does 
not stipulate, as essential to the validity of the sale, not only 
the existence of distress, but assent also of the party inte- 
rested : witliout the concurrence of both, by some texts it is 


(1) Menu, cii. X. 115. Nareda, 2 Dig. ISO Post, p. *‘.>08, 

(2) S Dig. 1.56. .544. 

(3) Menu, ch. X. 116. Id, 74, et soq, 

(4) Jim. Vah. ch. 1. 17. 3 71. 

(5) Menu, 2 Dig. SOi*. Id. di. XI. 3,5. 

(6) 3 Dig, 55. Po,st; di, VI. j>, 127. 

(7) An If, p. 90. 

(8) lV»isl, p, Uil . 


2 Dig. 136. 
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forbiddeni upoii which it is said that, though prohibited, 

sale is Rot therefore void, according to the distinction 
prevalent in tjie Bengal school; (*) — but Yajnyawalcya, 
whose doctrines prevail to the southward, declaring the 
power that distress gives to the head of a family, in alien- 
ating its property, excepts the son, as well as the wife, from 
its operation ;(^) and we have the authority of Sir W. Jones 
for an order of the Bengal government against it; purport- 
ing to have been made after consultation with the most 
respectable Hindps on the spot, “ who condemned such a 
“ traffic, as repugnant to their Sastra.”(0 

III. The reciprocal duties of parent and child are 
sufficiently obvious, consisting in general of protection on 
the one hand, and of submission and reverence, including 
also protection, (where it may become necessary,) on the 
other. Protection implies maintenance, the obligation to 
which, as between parent and child, is eventually mutual ; 
it being equally incumbent on sons, to take care that their 
parent shall not want, as it is on the latter to provide for 
his children. Maintenance by a man of his dependants 
is, with the Hindus, a primary duty. They hold, that he 
must be just, before he is generous, his charity beginning 
at home ; and that even sacrifice is mockery, if to the in- 
jury of those whom he is bound to maintain. (‘) Nor of 
his duty in this respect are his children the only bbjects, 

(1) Catyayana, Datt. Mim. sect. iv. 47. 2 Dig. JO’S. 

(2) 2 Dig, 128. Id. 333. 

(3) Charge to the Grand Jury of Calcutta, delivered by Sir William Jones, 
June 10, 1783. See his Works. 

( 4) Menu, ch. XI. 9, 10. 



100 PATERNAL RELATION. 

co-extensive as it is with his family, whatever be its 
number, as consisting of other relations and cohnexion||i 
including (it may be) illegitimate offspring. (*) It extends 
to the outcaste, if not to the adulterous wife j not to men- 
tion such as are excluded from the inheritance, whether 
through their fault, or their misfortune ; all being entitled 
to be maintained with food and raiment at least, under 
the severest sanctions. (®) A benevolent injunction! ex- 
isting at no time ever to the same extent iinrler our own 
law ; which professes little of the kind, since, the time that 
it has been competent with ua for a man to dispose by will 
of the whole of his property, real and personal, without 
regard to the natural claims of wife and issue, to say no- 
thing of more distant ties; a latitude, not approved by 
the author of the Commentaries, who, in noticing the 
power of the parent so to disinherit his children, thought it 
had not been amiss, if he had been bound to leave them 
at least a necessary subsistence ; (’) — or, as the same 
sentiment has been expressed, in their peculiar manner, 
by tlie highest Hindu authorities, “ Who leaves his family 
“ naked and unfed, may taste honey at first, but shall af- 
“ terwards find it poison.” ('’) The obligation extends, 
under particular circumstances, to responsibility for each 
others’ debts, in a degree unknown to our law, as will be 
subsequently seen. (®) 

(1) Post, p. 101. 

(2) Meuu» cb. IX. 3 Dig. 320. 

Mit. on lull, ch. 11. Beet. x. 1. 12 — 15, 

Jim. Vah. cli, V. 11, excepts the outcaste. Post, ch. X. p. 231, et seq. 

(3) lllackst. Comm, vol, i. p. 450, 12lli edit. 8vo. 

(4<) Vrihaspati, 2 Dig. 131, Menu, ch, XI. 9. 

(5) Post, p. 120. 227. Append, p. 223 — C. 349.~-C. 348.— E. 
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The providence of the law thus including such chil- 
dren as are illegitimate, it is proper here to consider 
these. Ah illegitimate child may be described to be the 
offspring* of a woman, not legally married to the puta- 
tive father ; as, where the man and woman are de- 
scended from the same stock, or, where the marriage 
has not been according to the order of class, (') But it 
has been contended, that illegitimacy can only result 
from an irregular intercourse with a Sudra woman ; and 
that, as between a man and a virgin of the same caste ^ 
the act of connexion is equivalent to the ceremonies of 
marriage ;(®) of which a Gandharm marriage is referred 
to as a proof. (■'’) It is the sixth in the order of mar- 
riages, and the second of the base forms, permitted an- 
ciently for the military ; being described as “ contracted 
“ for the purpose of amorous embraces, and proceeding 
“ from sensual gratification whereas, the first legiti- 
mate marriage of every Hindu is presumed to originate, 
and proceed, from a sense of duty.(’’) But, admitting 
the loose principle of the Qandharva marriage, (subsist- 
ing in practice, though disapproved,) if) it does not estab- 
lish the position, for which it is adduced ; since, even 
for it, nuptial rites are necessary,(’) It is true, that the 


(1) Ante, p. 38. 40. Menu, di. III. 4, h, 

Catyayana, 3 Big. 32^. 327, 330. 

(?) Append, p. 195. — E. 

(3) Append, p. 199. — E. 

(4) Menu, di. III. 21. 32. Yajnyawaleya, 3 Dig. 604. 

Ante, cb. II. p. 41. 

(5^2 Dig. 409. Ante,p. 5.5. 

(6) 3 Dig. 606. 

(7) Dcvala, 3 Dig. 606, 
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law, in providing for illegitimate cliildren, seemiS to have 
had in contemplation only the Sudra class -.0 and it 
has arisen probably from the contempt in which this is 
held by it, that, as among Sudras, it mahes vompara^ 
tively but little difference, whether the offspring be legi- 
timate, or illegitimate ,* the latter, as well as the former, 
being admissible to shares, on partition by the father ; and 
to the inheritance, on his death ; — only not to the same 
extent with his lawful sons, born in wedlock, and liable to 
be postponed to legitimate daughters and* their sons.(®) 
And, nothing appearing to the contrary, it is to be infer- 
red, that where illegitimate sons succeed to their father, 
the brothers, though illegitimate, will succeed to each 
other, living and dying undivided. Whereas, by our 
law, a bastard can acquire only ; he cannot inherit from 
any one. The fruit of any other connexion with a Sudra 
woman, than that of a man of her own class, must neces- 
sarily be illegitimate, marriage between individuals of 
diflerent tribes being legally impossible ; and, how des- 
picably such progeny was regarded, in ancient times, may 
be learnt from Menu, who describes it as a corpse, 
“ though alive ; ’ — and “ thence called in law, a living 
“ corpse f’Q the reason assigned for which is, that, though 
such a son confers some benefit on his supposed father, it 
is but inconsidcrabIe.(*) It is of such offspring by man 

(1 ) Mit. on lull, cli. i. sett. \ii, 

(2) Mit. on Inh. ch. I- sect. xii. 

■fiin. Vah. cli. iX. tt satj. {». 153. 

Ciiaudr. v. SO, ••t; .AjijwAud. p, lOS — 

(.’>) Menu, th. l\. i?3. 

(-1) S Dig. \ 1 j. 
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“ of the pr»c-s</i^class^” that this is predicated by Menu ; but 
the Mitacshara speaks of it as “ by a man of a regenerate 
“ tribe” gener^ly ;(*) and “ a man of tlie priestly class,” in 
the text of Menu, is expressly said to signify a Br&Ji^ 
mana, Cshatrya, or Yai^ya,(^) That a progeny, so esti- 
mated, should be barely admissible to the benefit of simple 
maintenanc^j and this too depending on the docility of the 
claimant,0 cannot be wondered at. The inconvenience, 
arising from so indefinite a condition, is well obviated by a 
sensible living expositor, who observes that “ a court would 
“ presume a natural son qualified to receive maintenance, 
“ unless the opposing party could shew what, in the con- 
“ templation of the law, is a legal disqualification.”(*) 
It is clear however, that, as illegitimacy exists among 
Sudras, so neither is it confined to that class ; the dif- 
ference being, that, in the regenerated tribes generally, its 
claim at the present day is to maintenance only, unless 
where custom has perpetuated to it rights of inheritance, 
such as subsisted under the ancient law, become, to the 
subject at large, long since obsolete. (’) Nor are authori- 
ties wanting, that assign to the mothers of such children 
the like provision. (®) 

IV. With re.spect to the relation of guardian and 
tvard, i\ie ¥Ang, as he is, by the Hindu law, failing all 

(1) Mi,t. on lull. cli. I, sect. xii. 3. 

(2) 3 Dig. 284, rind ante, [>.39. note. 

(3) Mit. on Inb. cii. I. sect. xii. 3, 

(4) Append, p. 201.— S. 

(5) Mohmi Sing v. Cliumun Rai j Beug-. Rep, ante p, 30, 

(6) Jim. Vah. cli. XI. sect. i. 43, et soq. 

Mit. on Iidi» ch. XL sect, i. 7. 20, 28. 
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others, the ultimate heir of all, Brahmins excepted>(^) so is 
he, to an extent beyond what is recognized by us in our 
Court of Chancery, the universal superinteadant of those, 
who cannot take care of themselves. In this capacity, it 
rests with him, c. with the judicial power, exercising 
for him this branch of his prerogative, to select for the 
office the fittest among the infant’s relations^; preferring 
always the paternal male kindred to a maternal ancestor, 
or female.Q It is stated that, in practice, the mother is 
the guardian ;(’) but, as a Hindu widow ij= herself liable 
to the same sort of tutelage, (*) it is more correct to 
regard Iier as proper, if capable, to be consulted on the 
appointment of one ; — and, if of competent understand- 
ing, the concurrence of the minor himself is not to be 
disregarded ;(•’) ail which only shews how much the choice 
is a matter of sound discretion. Belonging to any of the 
three superior classes, the youth ceases to be in ward upon 
his ending his studentship, and returning home from his 
preceptor ; if a Sudra, upon his completing his sixteenth 
year.(^) During his minority, he may sue, or defend by 
his guardian ;Q) who, for abuse of his trast, is removeable. (®) 

(1) Post, p. 170. 

(2) Menu, cli. VIII. 27, 3 Dig. 542, ct seq. 

Append, p, 202, 204, 205. — C. The same to Ch. x, p, 362. — C. 

(3) 3 Dig. 544. 

(4) Post, p. 212, 

(5) 2 Dig, p. 543. 

(6) Menu, ch. VIII. 27. 1 Dig. 293. Append, p. 206. 208. 

(7) Api^cnd. p. 209, 210, 211. 

(8) Append, to ch. IX. p. 
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CHAP. V. 

THE SAME SUBJECT CONTINUED. 

It results from the interest that sons, under the Hindu 
law, possess iii the family property, that, in some cir- 
cumstances, a partition of it maybe enforced by them 
in the life of th% father ; — ^while it is, generally speaking, 
of course always competent to him to divide it with them, 
if he will subject to the interposition of the law, even 
in 'Mch case, to regulate, and where necessary, restrain 
the exercise of this discretion. It becomes fit, there- 
fore, to collect and exhibit the provisions it has made for 
the purpose in either case, however rare the practice 
may have become ; more especially as they serve to il- 
lustrate partition among collaterals, which is in daily 
use.0 

Partition, in its most general sense, comprehending, 
as well the division of the paternal property during 
the life of the father, as that which usually takes 
place, at some period or other, among coheirs, is 
the adjusting, by distribution, the possession of dif- 
ferent parties to a pre-existing right ;(*) as the di- 
vesting of exclusive rights in specific portions of proper- 
ty, and re-vesting a common one over the whole, is im- 


(1) Post, p. 184. 

(5?) Jim. Vah. ch. XI. BPct. i, 5^6. 
iVIit. on Inh. ch, I. sect. i. 4. note. 
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plied in reunion. (0 Whether it occur during the life, or 
not till after the death of the owner, i* either cf^, it is 
founded on a claim of succession, originating in birth : 
inchoate and contingent during the life of the father 5 and, 
generally speaking, certain and indefeasible, upon his 
death. The contingency upon which it depends during 
his Kfe, is of two kinds ; either his will, that it should 
so take place ; or the extinction of his own right in it, 
in point of law, by means remaining to be stated; in 
which latter case, the right of the sonsr becomes abso- 
lute, the same as if he w^ere dead, (f) Upon these consi- 
derations, the writers on Hindu law discuss it under the 
head of inheritance ; with which it is so far connected, 
that it follows of course, at the option of parties, after 
the succession has once vested by the death of the prior 
owner, and of which it is a sort of anticipation, when it 
takes place in his lifetime. It is the first branch of it 
that is proposed to be investigated in the present chapter; 
the second, or partition among co-heirs, succeeding, in 
the natural order of tilings, the chapter on inheritance. 

The inchoate right that has been alluded to renders 
the sons, as has been seen, in some sort, co-proprietors 
with the father of the family property;(3) to the extent of 
giving them, under particular circumstances, claims tipon 
it in his life, which, consistently with the spirit and inten- 
tion of the law, it is not in his jJower altogether to bar. 


(1) on lull. cU. I. s?cct, L 4, and note. 

Jim. Vail, note to ch. .X I I. 1. 

(2 ) Gautama : cited in Vlit. on Inb. ch. 1. }*ect. i. 2oi compared with note to 
Jim. Vail, ch. 1. $ 19.-- A iso Id. $ 31. 

(3) Ante, p. t f t .^eq. — and Append, p. 13. C. 
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Vesting in them however by birth, 0 they attach more 
upon that part of it that has been inherited by him, 
than upon what he may have himself acquired; the title 
to property "descended from ancestors being considered to 
be in him and them, so far the saine,(®) that, upon parti^ 
tion by him taking place, the law regulates the distri- 
bution; whereas, with regard to the rest of what be 
possesses, it leaves it more at his discretion. This dis- 
tinction, with whatever other peculiarity belongs to the 
subject, will appear on investigating it under Mffie fol- 
lowing heads, viz. : — •!. When partition takes place in 
the life of the father. 11. Among whom. III. Hoiv. 

I. Upon the first point, various opinions exist, ac- 
cording to which the number of periods is differently 
assigned, by difterent writers, for the attaching of the 
claim in question in sons. Most of them include, and all 
imply, the natural demise of the father; as one ; but this 
is an occasion of inheritance, not necessarily of par- 
tition, as has been properly remarked. Q Omitting this, 
therefore, as one, the simplest, and perhaps the most 
tenable position on the subject is, that independently of 
the case of his natural death, it attaches with his con- 
sent ; or without it, under some one or other of the cir- 
cumstances hereafter mentioned, subject to the remarks 
accompanying their enumeration. Whatever might be 


(1) Wit. on lull. ch. I. soft. i. $ 23. 27. 

(‘i) Jim. Vah. ch. II. § 1/), ct se'd- Mt. on Iiih. ch, I. sect, ii. § 6* 
III. sect, V. 3, 

(3) Viraiiiitredaya, Note te Mit. on Inh. ch. I. sect. ii. $ 7. 
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the case among the Hebrews, no HinSn can, si^oM^ 
to the law, as it prevails in the Bengal provinces, tinder 
any circumstances, say to hisfatherj in the peremptory 
language Of the prodigal, “Father, give me the por- 
“ tion of goods that falleth to me.”(*) The father may ab- 
dicate in favour of one, or Of all, according to the 
limits imposed upon him by the law, if he thinks proper ; 
but, with the exception of two cases, partition among 
the Hindus, in the lifetime of the father, whether of 
ancestral, or acquired property, would seem to be at his 
will, not at the option of his sons ; (f) the excepted cases 
being, that of his civil death, by entering into a reli- 
gious order, and that of degradation, working a for- 
feiture of civil rights. And, even with regard to these, 
it is not the will of the sons that operates, but the 
lawf» which, in favour of the title by birth, casts upon 
them the succession, before the arrival of the time for 
its regular devolution, by the natural death of .the pa- 
rent. A text indeed of Menu ('*) (already cited) is re- 
ferred to,(*) as shewing, that, of ancestral property, 
belonging to the father, the sons may at their pleasure 
exact a division of him, however reluctant; and it is 
true, (as has been already intimated,) that their claim 
upon properly descended is stronger than upon what 
has been "Otherwise acquired; but the inference, drawn 

(1) Post, p. 112. 

(2) Menu, IX. 104. Sancha and lichita, 2 Dig. 533. 536. 

Nareda. Vyasa, 3 Dig. 35. Gautama, 2 Dig. 535. 

Baudhayaiia, Id. 536. dim. Vah. ch. II. J 8. 

Mit. on lull. ch. I. sect. ii. Append* p. 216 to 219. 

(5) Menu, IX. 209. 

(4) Mit. on Inh. ch. I. sect. v. J 11. 
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io tbe Mitaeshai^l^^^ fe variance with the current of 
authorities^ Including Menu himself; (^) whose obvious 

4 

meaning, in the text referred to, is simply, that an- 
cestral property recover^, without the use of the patri- 
mony, classes, upon partition, with property acquired. 
Not to mention, that the text in question is differently 
rendered in the translation we have of the “ Institutes,” 
by Sir William Jones ;(®) in which it has nothing to do 
with partition by the father, but regards partition among 
brothers after hi# death. Moreover, Jagannatha; in his 
Digest, virtually negatives the inference deduced from 
it, and other correspondent texts, which he examines; 
concluding that, if it be against the father’s inclination, 
partition, even of wealth inherited from the grandfa- 
ther, shall not be made. Q) It is said farther in the 
Digest, (^) that, of patrimony inherited, a partition may 
be obtained from the father by application to the king, 
in case jj||f oppression by a step-mother ; but, as to the 
kind and degree that may suffice to :iptrrant such an 
interference, the author is silent. The position# is not 
supported by any thing to be found in the Daya 
Bhaga of Jiinuta Vahana, or in the Mitacshara; and 
the compiler's authority is not, of itself, sufficient to 
establish one of so questionable a nature. Other pe- 
riods indicated, are, the extinction of the father’s pas- 


(1) Menu, IX. 104. 

(2) Menu, ch. IX. 209. But, according to Mr. Colebrooke, tlie Tersioa by 
Sir W. J. is from the context, and not literal. See note to 3 Dig. 34, 

(3) 3 Dig. 45. 

(4) 3 Dig. 47, 
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sk>ns, or tiie amval of tke time fdt 
past child-bearing, the sisters also being married; when, 
according to Nareda and others, partition of ancestral 
property may be exacted by thei sons, in opposition to 
the fatber.(*) The marriage of sisters is confessedly 
mentioned as a circumstance only that should precede, 
but not as conducing in any degree to accelerate, par- 
tition. 0 With respect to the doctrine, as regarding 
the period when an increase of family is no longer to 
be expected, it does not appear to be generally adopted, 
except where this state of things may have determined 
the father to retire from the world and its concerns alto- 
gether; a measure that is admitted, on all hands, to 
constitute a ground for their claims being realized.(®) 
But, though the expiration of the time for child-bearing 
may not enable them to enforce a partition, which the 
father is not prepared to concede, (*) it is, in regard to 
ancestral property, held by the founder of thegBastern 
school of law, supported by his commentator Sricrishna, 
as well as by Raghunandana, that it cannot take place 
even with the father’s consent, while the wife continues 
capable of being a mother; it being required that, 
to the will of the father to make it, there be joined 
the mother’s incapacity to bear more cliildren, — on the 
ground, that future issue, have, by birth, a special in- 


(1 ) Jim. Vah. ch. 1. § 32. 34. 

Wit. on Inh. ch. 1. sect. ii. § 7, 3 Dig. 48. 

(2) Jim. Vah. ch. 1. j 47.-3 Dig. 52. 

(3) Jim. Vah. ch. I. $ 32, and note, 

(4) Jim. Vah. ch.n. III. 
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terest in j>rop«E^ of the father, that has desceiided*(^) 
Jhe possibility, however, of its so happening, has 
to a provision, in that event, for after-bom sons; (®) 
different opinions existing, whether it be to be supplied 
by the father, or by the brothm who have received 
their shares. Upon which it is said, that, where preg- 
nancy is apparent at the time, either the partition 
should wait, or a share be set apart, to abide the event : 
but that, if it were then neither manifest, nor appre- 
hended, in such, case, should a son who was at the time 
in the be born after, he should obtain his share 

from his brothers, by contribution; while a subsequently 
begotten one shall have recourse only to the remaining 
property of the father; succeeding to the whole exclu- 
sively, or dividing it with such of the brothers as may 
have become reunited to the common parent; any ac- 
quisition by a reunited father, tlirough means of his 
individual wealth, or personal exertions, belonging ex- 
clusively to the son, born after partition, and not to him 
in common with another reunited. And, where there is 
no after-bom issue, the sons, who had received their 
shares, take by inheritance what their parents leave. Q 


(1) Nareda, 2 Dig. 113. S Id. 60. 

Jim. Yah. ch. I. J 45. id. cli. Il- f 1, and note. $ 7. 33. and note to 
« .S I . 

Sricrishna, note to Id. ch. I. ^ .50, 

Jialambhatta, note to Mit. on Inh. cli. 1. sect, ii. § 7. 

Append, p. 220, 2'il. S. 

(2) Menu, clt. IX. 216. 3 Big. .50. Id. 434 to 439. 

Mit. on inh. ch. I. sect, vi, 2. 16. 

Baya Crama Sangraha* ch. V. 10, et seq. Apj)end. to ch. 
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objeGtion arising from the of 

to continue bearing children, applies equally to a second, 
whom the father may have at one and the same time ; 
the providence of the law having regard to the interests 
of sons generally, so they be sons of the same father.(^) 
Upon this principle it is said, tliat where sons apply 
to the king for partition, he must first inquire whether 
the mother be past child-bearing ;(*) and the same reser- 
vation is inculcated, where it attaches upon the father 
retiring with his wife, as a devotee, to the wilderness. (^) 
Adverting to the various opinions that have been entertained 
on the question, the practical difference among them (says 
an eminent commentator) regards chiefly the cases of vice 
and profligacy, with lasting disease, and consequent dis- 
qualification, and incapacity ; subjoining, however, that, 
without consent of the head of the family, it is not in such 
cases allowed by the prevalent authorities of Bengal, 
unless the vice or disease be such, as to induce degrada- 
tion from caste. (*) If, in any case, as in that of the pro- 
tracted absence of the father from home,('') there should 
arise a question of management, defeasible on his return, 
or recovery, whichever of the sons is the most conver- 
sant with business, is the proper one to interfere on the 
occasion ; not primogeniture, but capacity being, for this 
purpose, considered as affording the best rule in a family ; 

(1) Notes to Jim. Vah. ch. I. 45. and cb. IL 1. 

(2) 3 Dig. 51. AxitQy p. 109. 

(3) Note to Jim. Vab, ch. I. 39. 

(4) Mr. Colebxookc, in MSS. penes me. 

(5) Harita, t Dig. 527. Beng. Kep. ante 1805, p. 96, 
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tliough, otheflOTfl^ being equal, the elder has undoubtedly 
the preferable title. (*) 

In the provinces dependant on the government of 
Madras, and elsewhere in the peninsula, the right of the 
son to exact partition of ancestral property, independant 
of the will of the father, appears authorized, but not 
without the existence of circumstances to warrant the 
measure ; such as the father having become superannu- 
ated, and the mother past child-bearing ; the sisters also 
married. (■‘) And there are tAvo occasions, \ipon eitlier 
of which, wherever the Hindu laAV prevails, dominion 
may be transferred from the lather in his life, without 
his consent, whether the property claimed by the sons to 
be divided be ancestral, or accpxired. These are, volun- 
tary devotion, by which tlie father is considei'f'd as having 
renounced it, and degradation from craste, by which it is 
forfeited. Upon fliese it will be proper for a moment to 
dwell ; taking degradalion first. 

It is to be remembered that, by our own law, as ohl as 
the time of the Saxons, property is, vidth us, forfeited by 
crime ; as, by the feudal law’ also, as introduced among 
us at the Conquest, it escheats for the same cause, on 
attainder. Degradation from caste, by the Hindu law’, 
answers to attainder by ours ;(®) except that, under the 
former, instead of either the king, or the lord taking, the 

(1) Post, p. Wenu, ch. IX. lOri, et seq, 

2 Dig. /)28. Sandia and lichita, cited in Jim. Vah. ch. I. 42. 

2 Dig. ijud. Jiin. ^ ah. ch. I. 57. 45, 

Nareda, 2 Dig, 552, Append, p.225,““C, 

(2) Mit. on ftih. ch. X. sect. ii. 7. Id. v. h. 

(3) Jim. Vah. ch. I. 51. 41. 44. 

Note to Mit- on Inin ch. I. sect, ii. 7. 

DevaJa, 2 Dig. 522. — Nareda, Id. 523. 


.1 
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succession, upon the delinquency of the otrner being ascer- 
tained by sentence, vests in his heirs ; as it does indeed 
with us after a time, under the law of escheats, where the 
superior efficacy of that of forfeiture to the cK>wn does 
not intervene. Expiation obviates its effects, if made in 
time ! but it comes too late to revest the property, after 
partition has taken place. (’) The subject will be re- 
sumed in a subsequent chapter ;(^) it being sufficient to 
have thus briefly adverted to it here, as a cause, where it 
has been incurred by him, of partition, independant of his 
will, in the life of the father. 

2. Another undoubted one, so far as it still subsists, 
is, what we should call his enU'y into rdigion ; that is, 
his assumption of the one, or other, oi‘ two religious 
orders, by which a Hindu is accounted (as were monks, 
with us, before ' the Reformation) dead in law ; the con- 
seqtienct; also being the same, that his heirs take his 
estate. (■’) They constitute the third and fourth stages, 
in the progressive advancement of l|ie Hindu, from birth 
to death ; the first being that of a student; the second, 
that of the married man, or householder. ('*) In en- 
tering upon the third, (the first of the two in question,) 
vi/,. tliat of hermit, (Vanaprasta,) for w'hich the ap- 
pointed age is fifty, (f) he may repair to the lonely wood, 

( 1) Menu, cli. XI. I't'U. 1 Dijr. VV'O. 2»1!. 312. 

2 -Dig. ut Rf'q. 

(2) Ch, IX. ]>. 220. 

(;>) Iliirita, 2 Dig. — Jim. V'ah. c!i. IT, 

Mt VI, ch. IV. 1. Id. VI. i. .ja. 

JSid) Naraiji t\ FuUdi Naraiii ; Deng. aiiU* j», 36 . 

(4) I\I.' u, X T, 07. — Note 60 to Daft. Mim. p. 22. AiiU*, p. 3d. Notef I). 

(3) Jim. Vah. dx. 1. $ 39, 
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accompaHied fy his wife, “if (says Menu) she choose 
to attend him.'' Q) And as, therefore, in such event, a 
prospect of future issue may still exist, partition will 
be premj^ure, while it continues to do so, so far at least 
as regards property inherited, according to the autho- 
rities that have been already referred to. (-) The next is 
that of Anchoret, ( Sanyusi, or Yali,) when there re-r 
mains nothing to prevent it from immediately taking 
place. The nature and condition of these orders is fully 
explained by* Menu, who has devoted a chapter to the 
subject ;(*) and if, as would appear, tliatofthe Anchoret 
was left at the beginning of the present (Cali) age sub- 
sisting, when that of the Hermit is said to have been 
abrogated, (^) it must have beeri upon the ground that 
retirement to the wilderness might, without material 
prejudice to the interests of life, be left open to the 
former, adverting to Menu's description of his frame, as 
by this time, “ infested by age and sorrow, the seat of 
“ malady, harassed with pains ; such a mansion, in 
“ short, of the vital soul, as the occup’.er may (be ex- 
“ pected to) be ready always cheerfully to quit.”(^) In 
either case, whether of the outcaste, or the devotee, par- 
tition attaches only upon property possessed by him at 

( J ) Menu, VI. 

(y) Of persdDs of this tle.scriplion in fornior lirnfis, l\w forosta ami wiltb of the 
country were full, as appears by the Iteautifnl drama of Sacontala ; wherc> 
having abdicated the common intercour.se of fife, among the divor.siry of 
courts known to tlie Hindu law, one was specially providt d for this ascetic 
conimunitY, called arnuya sahha ; frojii aranyoy forest, and a court, 

(3) Ch. VI, 

(4) Nareda and Smriti, Sec general note at end of tlie fcraiislution of Menu, 
p. 364, 365. 

(5) Menu, < h. VI, J7, 

I 2 
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the time, not upon what may subsequently devolve, or 
be acquired. 0 

II. Among ivhom it takes place. The immediate ob- 
jects of partition by the father are his sons. They alone 
can enforce it, in cases in which it is exigible by law:. 
It is at their instance, and on their account only, that it 
is ever conceded by him. Under the ancient law, sub- 
.sidiary ones participated, but not equally, with the le- 
gally begotten ; as does still the son given in adoption, 
as well as any other competent in the present age to be 
adopted. (") Where illegitimate issue would inherit, in 
case of the death of tlieir putative father, they wdll have 
a claim to sliflrc on partition in his life ; and they are, 
under other circumstancc.s, entitled to be provided for, 
to the extent of maintenance. Q) A son, dying in the 
life of the father, leaving sons, representation takes 
place, proceeding as far as great grandsons ; upon th^ 
grotmd of their conferring, by performance of funeral 
obsequies, equal benefit on the ancestor ; C^) the key (as 
observed by Sir William Jones) ()*) to the whole Indian 
law of inheritance. But, if one ol' the sons, absent at 
the time of partition in a foreign country, die leaving 
issue, their right survives to them as far as the seventh 

( J ) Vafh<\<pat.i BlK'ittarb.^rva, ? Dig- 
Vi) Dig. 176. ‘iar. 290. 

VS) Mil. on Inli. cli I. sort. xiL 

Dayri Cnima. Snntgraba, cb. VI. .*>2. 

-Mahabharata, :> Dig. 115. Ul. IdO. Ante, p. 10.B.— Post, ]>. T33, 

(4) 3 Dig. 7. 63. 65. 

Day a Cramn Sangrahn., cb. I. sect. i. S. Append, p. 22*1. 

( 5) Note to 3 Dig. 63. 
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generation ; and, on their appearing, the brothers, who 
remained at home, and divided, (or their representatives,) 
must, to that extent, answer a claim out of their several 
shares. (^)» The term generally mentioned, as constitut- 
ing for this purpose length of absence, is twenty years ;(®) 
though it is said in one place that, if no intelligence 
be received during twelve years, concerning a man who 
has travelled to a foreign country, tlie law requires his 
son to perform ob.sequi^ for him, presuming his death. (") 
In determinings what is, for this purpose, to be considered 
as a foreign country, various circumstances are to be 
attended to ; such as difference of language, the inter- 
vention of a mountain or great river, and distance, as 
combined with one or more of the leading points ; coun- 
tries being’ accounted distant, whence intelligence is not 
received in ten nights. (*) The riglit of after-born sons 
has been already mentioned. (•'’) A minor's share should 
be secured for him. (®) The result of much discussion 
as to the interest that the wife has in partition by, or in 
the life of the husband, is, that it is incidental ; it not 
being competent to her to claim it in her own right, 
Being admitted to participate, she shares equally with 
the sons, account being taken of such separate property 


(1 ) Vriha.spati, B-l. 440, 

Jim. Vah. ch. VIH. Post, i>. 146. — Append. )». V24. 

(2) I Dig. 266—^^69. 

(.T) 1 Dig, 27a, Post. j). 

(4) Vrihat .Menu, and Vrihaspatl, 2 Dig. 29, 

(Jy) Ante, p. 1 1 K 

(6) Append, p. — C. 

(7) Apastamba, 3 Dig, 27, Id* 422 — 427. 

Append, p. 227 . 
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as she may possess, derived from, or through her hus- 
band ; 0) and allowing her, according to some authori- 
ties, certain appropriate deductions of furniture, orna- 
ments, and the like. (“) Where she does not participate, 
she is to depend upon the reservation to be made by her 
husband, for himself, and the remaining members of his 
family; which, with reference to property acquired by 
him, may be to any extent that he may deem expedient. Q 
The allotment of a .share to her, where it takes place, 
does not imply separation : so for from itf that the text, 
declaring partition not to obtain between a wife and her 
lordjQ has been in modern times construed as importing 
a denial of their dis-union, as a thing altogether incom- 
petent. (^) And accordingly, whether she take her several 
share on the occasion, or a reserved portion out of the 
property retained, for tliat and other purposes, by her 
husband, the law supposes the conjugal intercourse to 
remain, after partition among sons. Her share, if as- 
signed to her, being in the nature of alimony, and dif- 
fering in point of title from her Stridhana, or what is em- 
phatically called the pinmlkir jV'opcrtij of a icoman, is re- 
sumcable, i f necessary, by her husband. ('^') Where there 

(1) Villi, ih. ill. 31. — Mit. on lull. rii. I. it. }*., i). 

111. .sect, vii. ch, X. p. ‘J.31. 

Vajnyawalcyn. ;i Dig. 11, et seip lil. 19, et sinj. 1 Dig. 231, 

Day a Crania Sangniha, ch. VL 22 — 27, 

(2) i\|»astamba, 3 26. 

Mit, on Inh. ch. 1. seer, ii, 10, and sect. iii. 6. 

( .> ) 3 Dig. 30, 

(4 ) Apastamba, :J Dig. 27. < 

1.'D3 Dig- 426, 427. 

(6)3 Dig. ‘j2-~27. Id. 72. 4;^7. 

Tim. \'3di, ch, 11. ^ ‘>7. 
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are several wives, they share equally. (’) Wives of the 
paternal grandfather have the same claim with the 
father’s.(’^) Daughters take nothing, as of right, during 
their fathars life. (•’) 

,HI. As to the mode of partition, and the assignment 
of shares. It may be made openly in the presence of 
arbitrators ; privately, by adjustment ;(*) and a third me- 
thod of ascertaining a separate title is, by casting of 
lots upon which it may be remarked, that the above 
are precisely three, out of the four, enumerated by our 
Littleton, as the modes of partition among sisters, (co- 
parceners,) at the English common law ; the fourth being 
only a modification of the one by private agreement, — 
when, it liaving been settled that the eldest shall 
make it, she chooses last, according to an established 
rule, Cujus est divisio, aUerius est elcctio. Of what an- 
tiquity in the East is partition by lot, appears from its 
having been the way, by which the land of Canaan was to 
be divided among the tribes, and people of Israel.(^') Pre- 


(1) Vnjnyawalcya, 3 I>i^. 11. IH, ot .sctj. 

Mit. on cli. 1. L. ii. iJ, 9, 

(!d)Vyasa, 19. Id. 94. 

(3) Mii. on luh. rli. I. sect, vii, ^ Id. 

NiiTeda. S Dig- 13* *<1. 3*2. 

(4) Saueba and Licliita, 2 Dig. .’tdo. Ami Po.st, cit. VII. p. 

(5) 2 Dig. 50.*3. .>1E. Jim. Vali. cli. i. 5 E. note. 

(6) IV limb, ch- XXVI. v. f’l l*, 33. XXXJIl. .rl ; and .Jo.sb. cb.XVIll, 10. 

As a inattor of curiosity, tbo following is, according to J^JUlelou, Urn 

inctliod in iingland of partition l.'V Partition being mad€>, each sej)a- 

rate part of the land is written on a iiulc scroll, wbicb is covered with 
wax in form of a ball , so that tbe scroll cannot be scon ; when all ibc balls 
arc put into a bat, to btj in tlie bands of an jndiflbrent person ; after 
whirl), the oldest daughter draws lirst, and the rest according to their 
fcntorilv* — AUnali, p. 1;'). 
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vious however to partition, debts must be provided for, 
by such means as may be agreed at the time; since, 
taking place in the life of the father, it must be looked 
upon as an anticipated descent of his propertj^; and, as 
tlie property of one deceased ”may be pursued by his 
creditors, into whatsoever hands it comes, (‘) it follows 
that the sons, among whom it is divided, must, at all 
events, be liable, to the extent of the shares assigned 
them ; under tlie general responsibility of the descend- 
ant for tlie debt of his ancesto)-, subject to any ar- 
rangennent for payment, to which the creditors have been 
parties. (') But, for a debt incurred by a disunited fa- 
ther, an after-born son is exclusively liable, unless it 
was contracted, not on his own accoun^ alone, but for 
the benefit of the family, subsequently to re-union ; in 
which case it is eventually a charge, as well upon the 
re-united parceners, as upon sous born after partition. (’) 
Where there are outstanding debts, both of father and 
grandfather, with assets of each, they may be distri- 
buted ; analogous to the practice in our Court of Chan- 
cery, of marshalling the assets. ('*) And here it may be 
observed, that the son, living with the father, is liable 
for a debt contracted by him, upon the latter becoming 
afflicted with an incurable disease, the same as thouofU 
he were dead; making it, by consequence, reasonable 
that, in such case, tliere should be in the son a right 


( I) Note to J Ui^. 

f 1?) .lira. ch. I. $ 43. Daya Crama Sangraha, ch. VIII. 26. 
(3) Id. ch. V. IB, ly. a; - 

(4 ) 3 Oiijr. 7 I. 
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of interference with the family property. (') With re- 
spect to other charges upon the property, forming, with 
that of debt, the subject of a distinct chapter, ^ it 
need only be remarked here, that the father can retain 
for them; and that if, through degradation from caste, 
or otherwise, this should not be competent, they will 
remain to be provided for by the sons, as among bro- 
thers after the death of their father, out of the coniT 
raon stock. (®) 

Partition bcmg to be^ made, by the ancient law, 
^vhether it were by the father among liis sons, or .sub- 
sequently among brothers, the practice was, to begin 
with ded\ictions of a twentieth to the eldest, a fortieth 
to the middlemost, and an eightieth to the youngest. (*) 
Different constructions occur, as to which was to be 
considered as the middlemost ; one being, tliat it in- 
cluded all the intermediate ones, between the eldest and 
youngest ; (■’) another, that it meant the next after the 
eldest, those born subsequently being, according to this 
strange idea, all comprehended under the term, young- 
est. ('’) Upon the former construction, a fortieth was given 
to each; unless they happeinjd to be deficient in virtue, 
in wlucli case, they had only a fortieth among them.p) 

(1) Catyayaiui, 1 .Dig. '277, 

Append. 211. - C. 

(2) Post, (;h, X. 

<:>) 

(1) Menu, eh, IX. 1 12- Miu f»n Inb. elu I, seel, iii, $ 3. 

(5) Menu, ch. IX. 113. 2 Dig. 

(6 ) Sricrishiiii* note to Jiui. Vah. ch. IJ. ^ .17. 

(.7) 2 Dig. 332. 
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The eldest had moreover a claim, not only to the best 
cbattel, but, upon partition among brothers, to the best 
aparfkient of the house, the rest being distributable 
according to the pretensions of each.0 But, to entitle 
him to these privileges, extraordinary merit was re- 
quired to be combined with primogeniture, otherwise 
some trifle only was to be given him, to distinguish him as 
eldest.(®) The mles concerning these deductions varying, 
their diversity is endeavoured to be reconciled by the 
supposition of relative, and suptn'ior good? qualities — a cri- 
terion of title admitted to depend upon reasoning, too subtle 
to be allowed much influence in the determination of civil 
rights.(®) Altogether obsolete as the pretension is, upon 
partition among brotliers, and optional in any case on the 
part of the father in his lifetime, while he is restricted 
from acceding to it, wliere the property is hereditary, (*) 
the law upon it has become a matter of mere curiosity. 
Disregarding, therefore, all distinctions of the above kind, 
the general laile is, tliat it must be equal. It may, indeed, 
be so far partial, that (as in the instance of the prodigal 
son in the celebrated parable) any one son may, in exclu- 
sion of the rest, be its sole object, the property of the 
father with regard to the rest, and they also, remaining 

( 1) 2 1) .h.M). 

i\l(Tu, ch. T\, 1, ‘J l)ig\ 

t :’>) 2 I) g. IiL im. Ante, 87. 

(4) l\yi :ioc.hun(l Uai v, Rvi&soomnnoo ; Bcng, .Rep), aiife 1805. *29. 

1(1.1.61. 

Mil. ou lulu t li. 1. sect. ii. 'J. 1 . 0. Id. sect. iii. 1. 

2 Dig. 5(>5. a74, 587. — Aditya .RamiKi, r'. 

Si r note, at t he end of the%aiisl:itio of Menu, p. .'loi. 
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as before; (*) it being certain that such one, upon what*- 
ever ground he separates, can only receive his due share; 
the rule alluded to (which is alike binding according 
to the doctrine of every school) being, that, as to such 
parts of it as have been inherited by the father, whether 
real or personal, land or moveables, the division must be 
strictly equal ; while, witlr respect- to tliat which is of 
his own acquisition, his sons co-operating, or not, it 
must be virtually so.(®) For, with regard to the latter, of 
which the shares are moredn the discretion of the father, 
he is not at liberty to make distinctions upon improper 
grounds; as for instance, on behalf of the issue of a 
favourite wife, which was prohil)ited by tlie Jewish, as it 
is by the Hindu law;(^) preferences, as well as exclusions, 
requiring to be justified by circumstances, not being per- 
mitted to be indulged tlirough caprice ;(‘) — just as, 
among the Romans, it was not competent to the parent 
to disinherit his child totally, without assigning sufticient 
reason for an act so contrary to nature : whereas, on the 
distribution of that which is ancestral, the Hindu father 
has no discretion at all.(^) And here it may be remem- 
bered, that, whatever may have been acquired by him, 

(1) Dnya Craiua Sangralm, ch. Vtl. Ki, Append, p. *dl7. — C. 

Tiie same to di. X. p- And ro ch. XIL p. 

(2) Menu, ch. IX. yio. 

Jim. Vah. cli. II. ^0. 50. 76. JRi, note. 

Dava Craina San^raha, ch. VI. lO, 20. 

BliowarinycJmm I), v. Heirs of Kamkaunt B. ; Beii^p Hep, Id id. p. .'>62. 

2 Dig. rj U . 

(3) Dent. ch. XXI. v. 1(5, 17. 2 Dig. olO. :> Id. 2. 

Daya Oama Sangraha, eh. VI. 11 — 15. 

t 1) Jim. \'ah. eh. II. 74- 33, et se<p Mit. on Iidi. cfi, I. sect. ii. 11. 

Catyayana, 2 Dig, 540. 4 : Id. 2. 

(.b) Jim. Vah. ch. 11. 50. ^ 
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using the patriniony for the purpose, is construed as form- 
ing a part of what has descended ; while, , of that which 
is properly ancestral, any portions that, having been lost 
during the time of the ancestor, have been»since reco- 
vered by his successor, without the use of the patrimony, 
are looked upon as acquired ; and such augmentations 
are liable to be classed and treated accordingly on a par- 
tition.(^) So fixed are these principles, as applicable to 
the different sorts of property, that, if violated, and the 
departure from tliem not acquiesced in, at the time, the 
proceeding may be disputed ; the sons’ joint ownership 
with the father being said to consist in the power of 
claiming partition, (J. c. as it must be understood, where it 
is by law claimable,) and in that of resisting an unequal 
one. (') Where a share is not desired by a son, it may 
be effectually waved by his acceptance of a ti ifle in satis- 
faction, upon the principle of quuque potest renunciarc 
juri pro sc inlroducto; his lieirs being bound by his con- 
sent. (^) But, without renunciation, it may be still 
claimed. (‘) Nor is it necessary, where the partition is 
general, that it sliouid attach rq>on tlie whole of the 
property ; a ])art only may be distributed, keeping what 
remains for I'uture division, or to descend in a course of 
inheritance. ("') With regard to the indivisibility of par- 


( 1 ) Ante, rli. I. p. Iti. 

(‘J) Mit. on Inh. cli. I. sect, H. 14. 3 Dig* d*.'!. dii, 49. G7. 

ApjK'nd. p. — C. 

(3) Menu, ch. IX. i'07. Mil. on Inli. ch. I. rsect. ii. ^ 11, 

^ "Mjnyawnlcya, 3 Dig. 6.'>. 

' 4 i 3 hlig. 68. 

(3) ? Dig. 537. 
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ticular things, and the divisibility of others, but in a spe- 
cial way, the distinctions and differences involve a detail, 
which, as it would be tedious to repeat, so will it be best 
reserved for the chapter upon partition amotig co-heirs, 
where questions of the kind are more likely to arise, 
than upon partition by. the father, which, ' in the nature 
of the thing, can, comparatively speaking, so rarely occur; 
it being moreover declared, that the precepts conccniing 
partition among brothers are to be observed as between a 
father and his sojis, duo attention being paid to circum- 
stances, and in the absence of express texts of law.(*) 

The shares of the sons being thus ordained to be, in 
general, equal, the father has a right to two for himself 
out of the ancestral property, the law, as to what he may 
otherwise have acquired, having Jed; him free to part 
with as much, or as little of it in his life, as he pleases ; 
retaining for himself, and the rest of his family, not re- 
ceiving .shares, whatever he may think proper with 
liberty, in case of indigence, to resume, what he may 
have so divided ;(*) as the Roman law (ol)serves a learned 
writei) indulged to every one who laid himself under a 
gratuitous obligation, the benefit of a competence, {hcnefi- 
cium coinpetenihe^ by which he might retain for himself 
so much as would be nece.s.sary for his subsistence, if, pre- 
vious to the fulfilment of the obligation, hr* happened to 
be reduced to want. 

(1) Post, ch. VIII. p. 1B4. 

(2) 2 125. 

(.^).Tiin. Vab. ch. II. J 3.5, and note. Id. 47. .55. 7,5. et 

Harita, 2 Dif^. .586. 3 Id, 32. 34. et seq. Aj>perjd. p. 229. — C. 

(4) .3 Dig. 67. 
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Jagannatha, eking the Pracasa’s exposition of a text of 
Menu, says, “ Should any one of undivided brothers, 
“ through laziness or knavery, make no exertion for gain, 
“ not striving to improve the existing stock, -and acquire 
“ farther wealth, by agriculture, or the like, he may be 
“ debarred from his share of that^ which has been added 
“ by the rest of the brethren; subject to a trifle being 
“ given him for his maintenance ; and without prejudice 
“ to his claim for a share of the original stock — a 
reasonable provision surely as against a drone! But the 
Southern Pundits deny this; they insist, that to the right 
of sharing there is no such exception ; but that all parti- 
cipate equally, including such as may have done nothing 
toward improving the common stock ; not admitting the 
power of driving 


fgnavum fucos pecu.s a prevsepibus. 

And, for this, veferring to the Mitacsliara, they think the 
text of Menu (already cited) to be declaratory of tlie only 
case, in which a parcener may be excluded from his 
share, namely, with his consent.(*) 


(1) MU. on Inh. ch. I. sect. iv. 51. 


Blenu, cli. IX. S07. 



CHAP. VI. 


ON SLAVERY. 

Wherever, in Hindu law, land is spoken of, slaves, if 
not mentioned with it, are understood to be included, be- 
ing regarded by, it as real property; of course descendi- 
ble, and otherwise transferable, and consequently con- 
nected with the two subjects of Inheritance and Con- 
tract, that have been specially committed to the King’s 
Courts in India, by the Royal Charters ; and entering 
as they do, into the composition of a Hindu family, this 
would appear to be as proper a place as any for consider- 
ing the subject ; which it is proposed to do by examining. 
First, the origin of slavery among the Hindus ; Secondly, 
how far it is defeasible ; Thirdly, the dominion of the 
master, or owner, while it continues, over the property and 
person of his slave. 

1. To begin with its origin. It belongs not to this 
work to reprobate, as it deserves, the existence of slavery, 
by exposing and expatiating upon its horrors, necessary, 
or natural ; the topic having been rendered trite, through 
the exertions of those, who have, in our own countiy 
and day, by their heaven-directed elo<pience, effected 
so much toward the extinction of the iniquitous traffic, 
and (it is to be hoped also) property in them. And were 
the task to be here attempted, it were vain with reference 
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to India, unless the legislature could, with prudence, as 
w<dl as propriety, interpose, to do away entirely,; within 
the limits of its sovereignty, so gi-eat an abuse. Down to 
1816, no case had arisen at Madras, to try ^le question 
on the principles of the English law ; which, to a certain 
degree, prevails, even among the natives, at the 'several 
Presidencies. But it is to be remembered that,- even there, 
by the charters alluded to, where the interest is entirely 
native, matters of contract and inheritance, covering 
a large field in the contemplation of Hindu slavery, are 
to be determined according' to their own, not according 
to the English law. And, though there exist in India 
sources of slavery, other than the two alluded to, it is to 
be farther recollected, that the British statutes, upon 
which those charters are founded, preserve to the natives, 
not without some anxiety, “ tlie rights and authorities of 
“ fathers, and masters of families — of Avhich latter, do- 
mestic slaves are undoubtedly members. Tliis is sup- 
posing the question to have reference to the Presidencies 
alone; nirisdictions extremely limited, compared with the 
vast interior dependant upon them, left to the government 
of native law, unaffected by those statutes and charters. 
And though also, what was said so long ago as the time of 
our Elizabeth, is, in a legal sense, happily true, “ that the 
“■air of England is too pure fora slave to breathe in,” it is 
not so, in a political scnse,with that of India; the latter having 
been in all time, and essentially, a despotic country. Accord- 
ingly, that slavery obtains in it was, wffh all his dislike of 
tlie thing, and, however reluctantly, admitted by Sir W illiam 
Jones, in one of his beautiful charges to the Grand Jury of 
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Calcutta, (already alluded to,) (9 commentingon the case of 
the death of a slave girl, beaten by her master ; in his dis- 
course upon which, it is perhaps to be wished, that an 
exalted zeal for the rights and happiness of his species, 
may not have led him to present too favourable a view' 
of the condition, as it exists among the Hindus, in point 
of law , — ^too high wrought a picture of it, in point of 
misery, as represented by him, with reference to that 
town in practice. As contrasted with Sir William Jones’s, 
the following succinct description, by Mr, Colebrooke, 
specifics, with accuracy, its origin, at the same time that 
it establishes its existence. “ Slavery (says that learned 
“ jurist(-) ) IS fully recognized in the Hindu law ; and the 
“ various modes by which a person becomes a slave, are 
“ emirnerated in passages which will ()e found quoted in 
“ Jagannatha's Digest, (^) comprehending capture in war, 

“ voluntary submission to it for divers causes ; involun- 
“ tary, as in payment of debt, or by way of punishment ; 

“ birth, or offspring of a female slave ; and gift, sale, or 
“ other transfer by a former owner.” The authorities al- 
luded to for the several sorts, according to their origin, 
are Menu and Nareda, of w'hom the former enumerates 
seven, the latter fifteen; the latter enumeration, however 
extended, with reference principally to the occasions of 
emancipation, being considered to be in effect, included 
in the former. (^) Referring to the latter, as being the 


(1) Delivered June 10, 170.1. See bis Works. 

(2) Append, p. ^30. 

(3; t Dig. 224. 228. I>:tya Crama Saugraha, cli. XII. hqcL i. 3, et scq. 
(4) 2 Dig. 230. 
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most detailed, six out of the fifteen are by transfer, or 
derivative, which suppose pre-existing titles. Such are, 
the slave born of a female one in the house of her 
master, which supposes the slavery of the mother; the 
slave bought, received in donation, inherited, pledged 
by his owner, or won from another at play. Admitting 
slaves to be property, as mucli as cattle, (0 (a necessary 
concession, constituting the great objection to the exist- 
ence of slavery,) that partus sequitiir vcntrem^ (®) and that 
they descend, and may be transferred, (whatever may be 
thought of the unfeeling levity of making them a stake 
at play,) cannot be denied. Such, in general, is their 
state in our Western colonies, secured to purchasers and 
proprietors, by Britisli acts of parliament ; a condition of 
things, which, in the progress of events, seems likely to 
cure itself ; extreme evil, by means however deplorable, 
often generating its own remedy. The question remains, 
as to die original title, how this is created ? — According 
to Justinian, by two means only ; viz. jure gentium, by 
captivity in war, and, jure civile, by contract; — titles 
that have been satisfactorily shewn to be untenable upon 
principle; (’) but this to little purpose, where the in- 
quiry is, as to a fact of positive law. With regard to 
slavery, as arising from captivity in war, deep-rooted in 
the practice of ancient nations, the texts of Menu and 
Nareda concurring, the Hindu Digest records the speech 


(1) Yajnyawalcya, 1 Dig. 11.". Sniapani, Id. 114. 
Calyayana, Id. 151. 

(2) Datt. Mim. ch. IV. 7.5, et t-eq. 

(3) Blackst. Comm. toI.;. p, 4S3, liitli f-du. 
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of one barbarian king to another, wlio had been re- 
cently vanquished by him, exemplifying, In a striking 
manner, the commutation of death for servitude. “ Fool. 
“ (say.s tht? conqueror to his captive), if thou desirest 
“ life, hear from me the conditions : thou must declare 
“ before a select assembly, and in the presence of the 
“ multitude, ‘ I am thy slave.’ On these terms I will 
“ grant thee life.”0 If, under the Roman law, the title 
was only where one sold himself to another, according 
to the Hindu law, he who sells may give ; nor is the .sale 
or gift to be necessarily the act of him who is the object 
of the transfer, a right of transfer following the right of 
property.0 Gift, and contract, therefore, by others as 
well as by the individual, are established titles, in daily 
use, particularly during famine, to which India is subject ; 
and of slaves so transferred, persons, varying with the 
sex, are appointed for the examination, ('*) In the Appen- 
dix, judicial instances are given of the practice at Broach, 
near Bombay. (■*) — It had the sanction of Sir William 
•Tones in his own person, as he tells his audience in his 
charge at Calcutta; where, according to the same autho- 
rity, the sale of slaves was, in his time, as extensive and 
notorious, as that of any other commodity. And, though 
that eminent person professed to look upon those, which 
he possessed, in the same light wdth other servants, adding, 
that, whenever they shoqld be old enough to comprehend 
the difference of the terms, he should certainly tell them 

(1)2 Dig. 228. Menu, cb. VII. 91. 

Append, p. 

(3) Yajny awalcya, 2 Dig. .yIO. Nareda, Td. 3lf>. 

(4) Append, p, to $37. 

K 2 
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SO, whereby lie vindicated the humanity of his amiable 
character ; the point is, whether, upon a return to a' 
Habeas Corpus^ stating either a purchase or a gift, ac- 
cording to the usage of the country, and vonsonantly 
with the authority of Menu and Nareda, he would have 
taken upon himself to have released . — ^Where the slavery 
is for a limited time, as in pledge for the payment of a 
debt, or in consideration of maintenance, (being two 
of the instances enumerated by Nareda,) the stipulation, 
creating it, is rather in the nature of a contract for 
service, as contradistinguished from slavery ; which may 
be so just, that those bound by it seem to be impro- 
perly called slaves ;(‘) the only badge of their slavery 
being, the obligation they may be under, of performing 
servile work. That children are frequently stolen for the 
purpose of being sold, other than in the times of distress, 
may readily be believed. Of this description was stated 
to have been a large proportion of the boat loads, referred 
to by Sir William Jones, as coming continually down the 
Ganges, for sale at Calcutta ; but that titles, so originat- 
ing, could not stand for an instant exposure in a court 
of justice, need scarcely be added ; abhorrent as the Hindu 
law is, (equally with any other whatever,) of force and 
fraud. (') To this place is referable the instance already 
alluded to under another head, (’) of adoption by pur- 
chase, where, adoption failing, whether from defect of the 


( 1) Nareda, 2 Dig. 322. 

(iJ) Nareda, 2 Dig. 239. Menu. ch. VIII. 16.5, 168. 

Append, p. 233, 23.7, — -C, 

(3) Ante, ch. III. p, 90. 


Append, to same, p. IM . 
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prescribed ceremonies, or other cause, a condition, not in 
contemplation of the parties, ensues. The child selected, 
not being able to return to his own family, his connexion 
with which k extinguished, and equally incapable of be- 
longing, in the intended capacity of a son, to the one to 
which he has be^ so transferred, supposing the adoptioh 
not to be legal, he is said to become the slave of the 
adopter. Q Such is tlie reasoning ; and, admitting the 
conclusion, which, however, is disputed, (^) the rank of 
children, so becoming slaves, through failure in the re- 
quisites of adoption, has been assigned in the most 
favourable class, that of slaves maintained in consideration 
of service, who are entitled to their immediate release, on 
relinquishing the maintenance. (’) This is an instance in 
which slavery, if it legally ensues, may be said to result; 
but the same consequence does not follow, where the 
failure proceeds from the birth of a son, to the adopt- 
ing father, subsequent to the adoption, as has already ap- 
peared.(‘‘) Another special one is, where a man cohabits 
with, and much more where he marries the slave girl 
of another, whereby he becomes the slave of her owner ; 
or, in the language of the law, “ a slave for the sake 
“ of his bride.”(^) The converse of which holds; since, if 
a free woman marry a slave, slie becomes the property 
of her husband’s master. But the. female slave ol‘ one, 

(1) 3 Dig. 148, et scq. 226, 227. 251. 

Datt. Miin. sect. iv. 2^2. 39, 40. 46. Apptjntl. p. 230. — C. 

(2) Mit. on Inh. note to ch. I. sect. xi. 13. 

Mr. Sutherland’s Syiiop.sis, p. 217, and note xi. to Id. p. 223, 

(3) Append, p. 2,32. — C. Qu. tamen j ct vid. 2 Dig. 231, 

(4) Ante, p.86, 

(.S) Nareda, 2 Dig, 223. \’rihard»ath Id. 22G. 

Catvayana, Id, 231. 
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marrying the male slave of another, remains the slave of 
her owner, — marriage not altering the property in her, 
unless consented to by her master ; in which case it ope* 
rates as a transfer of her, as slave, to her husband’s 
master. (*) Slavery for this cause is considered as rang- 
ing under the head of gift, the party, in either case, ac- 
quiescing in the consequence. (*) It has J^en seen, in 
the preceding chapter, (’) that, upon a man’s becoming 
a religious devotee, thus abdicating secular concerns, 
his property is divisible among his sons, by a sort of an- 
ticipated inheritance, as though he were dead ; which he 
is, in effect, in law. Upon the assumption of such an 
order, respect may be entertained for the act, where it is 
seen to be sincere. For apostacy from it, the Hindu law 
makes no allowance ; it operates as an exclusion from 
inheritance, (*) and, with reference to two of the superior 
classes, viz. the Cshatrya, and Vaisya, as a cause of ser- 
vitude, — apostates, in either of these two classes, be- 
coming, by their apostacy, slaves to any master, as may 
happen by agreement ; and eventually to the king, as 
some atonement for their offence ;(®) with this peculi- 
arity, that they may be slaves in the inverse order of the 
classes, that is, to masters of a class inferior to their own ; 
contrary to the general rule, which is against such a de- 
gradation ill' slavery, as it has been seen to be in mar- 

( 1 ) Oatyayaiui, witJi the Coruineiitary, 52 Dig. 

Daya Crania Sangraha, cb. XII. 7 , ct scq. 

Dig. 

(3) Ante, ch. p. 11 1. 

( 4) Poat, ch. IX. p. 

(6) Naretia, 52 Dig. '2C4. 


Catyayan«i, M. 527. 229. 



UJM !S rvAVKB Y. 


135 


riag^. (’) Hence it appears, that slavery is not confined 
to the class of the Sudra. (®) The Brahmin, that highly 
privileged order, is indeed exempt from it; who there- 
fore, if he apostatize, is to be banished;(®) being (says 
Dacsha) first caused by the King to be Imerated hy 
the feet of dogs, (f) Were a Brahmin even willingly to 
become a slaVe, though, with regard to the individual, 
volenti non ft itijuria, yet, upon general principles, it 
would be the duty of the state, feeling the indignity, to 
interpose to prevent him. (*) But neither can he be re- 
gularly employed in the performance of servile acts, or 
impure work, incompatible with the dignity of his order ;(®) 
which, however, it seems, is not compromised by sweeping 
a temple, or accepting alms; and, with reference to which, 
he is even exhorted “to make no provision for the mor- 
“ row.”(^) The remaining cause of slavery to be noticed, 
is that of the non-payment of a fine, for which (according 
to the commentary of Menu(®)) the party is liable to loss 
of liberty, till it be acquitted, upon the common principle 
of qni non luit in crumena, liiat in cw'pore; though ex- 
tended in its operation, beyond what we are accustomed 
to. Here again the Brahmin has his privilege ; the other 
orders, when unable to pay a fine, being doomed to dis- 

(1) Nareda» 2 Dig. 263. Caiyayana, Id. 261. Ante,th. III. p. 3H. 

(2) Append, p. 232. — C. 

(3) Catyayana, 2 Dig. 227. 

(%} 2 Dig. 227. 

(6) 2 Dig. 255, 

(6) Menu, ch. IV. 1 3. Ch. Vlil. 102. 

(7) Menu, ch. IV. 3, et setp Catycayana, 2 Dig. 255. 

Visbnvi, 2 Dig. 267. See ao to this order however, Post, p. 308. 

(B) Menu, ch. VlIl. 416. C Dig. 229. 
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charge it by their labour; but “ a priest (says Menu) 
“ shall discharge it by little and little.”(i) Of the various 
causes of slavery among the Hindus, thus enumerated, 
originating in captivity, in gift, in contract, or in punish- 
ment, the one considered to be the vilest, is where one sells 
himself , the sole ground, (captivity excepted,) accord- 
ing to the civil law; but the Hindu law inlikes a reserve, 
whore such sale is for a religious purpose ; of which an 
instance is recorded of Hcrischandra, a celebrated mo- 
narch, who, liaving already divested himself of his entire 
property, in favour of the holy sage Visvamitra, became 
the slave of a Chandala, (one of the very lowest tribes,) 
for the payment of a sacrificial fee. (’) . 

2. Of the slave born, of those acquired by purchase, by 
gifb or by inlieritance, the servitude is permanent and he- 
reditary, releasable by death only, not being by the act 
of the slave ; for, where it is, the suicide, according to 
the religious notions of the natives, remains the slave of 
the same master in another birth ; ('‘) a fancy, that may 
serve to illustrate his hopeless condition in this life, from 
which, as it appears, he can by no means of his own escape- 
To this however there is an exception, where the life, of 
the master, being in imminent peril, is saved by his slave, 
but, with this qualification, that, to render such service a 
title to release, the exertion for the purpose must have 
been at the risk of the slave’s own; for otherwise, it 


(t ) Menu, cli. IX. 229, 2 Dig. 229. 1 Id. 349. 

(2) Nareda, 2 Dig. 231. 

(3) ‘•i Dig. 232. 

( i;>2 23-:. P;:st p..2l3- 
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would be but in course, that he should do every thing in 
his power, to save his master’s, being iii danger. (*) 
Another exception is, where the owner, cohabiting with 
his slave girl, she bear him a son, he not . having at the 
time any other, legitimate or adopted ; in which case, she 
and her issue are enfranchised :0 — and a humane provi- 
sion denies to Min, except in distress, the right to dispose of 
his female slave to another, she resisting the sale ; unless 
she have forfeited the benefit of it by her viciousness. (®) It 
is to be observed, however, that, of these propositions the 
Southern Pandits, who have been consulted upon them, 
have no other authorities to refer to in their support, than 
those furnished by Jagannatha, which are principally appli- 
cable to the Bengal provinces; and, independant of them, it 
may be a question, whether, in the case of purchase, gift, 
or inheritance, the permanency of the slavery so created, 
may not depend on the original condition of the particular 
slave, as having been one beyond redemption, or not : so as 
to resolve itself into the proposition, that the slave by birth 
is the only irredeemable one. Of the rest, the slavery 
is, by various means, defeasable, independant of the will 
of the owner ; the captive taken in war, the slave won 
at play, and the one ^c^-given, being redeemable, on 
finding a substitute.(*) With regard to the slave for 
a stipulated time, he ceases to be so, on the term of his 
servitude expiring ;(^) and he, whom love has enchained 

( l)Nareda, 2 Dig. 211. Yajiiyawalcya, Id. 21.3. Append, p. 

(2) Catyayana, 2 Dig. 247, Vid. tarn. Datt. Mini. sect. iv. 75, et serp 

(3) ("atyayana, 2 Dig. 25B, 2.39. 

(4) Nareda, 2 Dig. 246. Daya Crania Sangraha, cb. Xtl. sect* ii. 

(.3 ) Nareda, 2 Dig. 24.3. Id. p. 239. 
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in a double captivity, becomes free again by discontinu- 
ing bis commerce, and withdrawing from the object of 
his passion.(‘) For the remaining ones, whose bonds are 
not permanent, they may recover their freedom by pay- 
ment, where their servitude is for a debt, or fine; by 
compensation, where it has been for maintenance.(®) For, 
though the gains of a slave, while he continues so, vest in 
his owner ; yet, if he be incapable by other means of pro- 
perty applicable to his redemption, he may at all events 
be redeemed by the aid of friends.(®) The slave pledged 
for debt remains the property of his original owner, re- 
deemable till the time for payment be passed, when the 
property is altered, vesting in the mortgagee, in the nature 
of a slave bought; and, as such, irredeemable, if the title 
pledged was an absolute one.(*) While the servitude con- 
tinues, a slave quitting his owner may be reclaimed ;(*) 
and a text of Menu, confined indeed to the Sudra, is con- 
sidered as warranting the position, that a slave, emanci- 
pated by his master, received by another, and emancipated 
by him, may be re-seized by his former owner ; but this 
would be contrary to principle ; and the fairer construc- 
tion of it is the obvious one, that his emancipation leaves 
him still a Sudra, liable of course to all the duties of 
his class, being essentially servile. (®) The form of nia- 

(1) Nareclii, Dig. 

(2) Yajnyawalcya, 2 Dig. 245- Nareda, 2 Dig, 245. 245. 

Append, p. 234 to 237, — C. 

(3) Catyayana, 2 Dig. 2.i2. Colchr. on Obligations, p, 232. 

( t ) Nareda, 2 Dig. 245. Append, p. 235.-0 . 

(.5) Nareda, 2 Dig. 257. Append, p. 238. — C. 

1 fi) Menu, Vlll. 413, 414. 2 Dig. 232, 2.38. 
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naniissidn is, by the master taking a pot of water from his 
shoulder, and breaking it with appropriate ceremonies; 
upon which the slave becomes free.(‘) 

3. As tcj,the dominion of the master, first, over thepro- 
joerify of the slave; it is certain that the latter can acquire 
only for the benefit of his master ; possessing his person, 
he possesses every thing that can relate to it; nor can 
the slave have any property, that he can call his own, but 
by his master’s consent.(®) Secondly, with regard to his 
person ; that the owner has the same power of correcting 
his slave, that belongs to a master over his servant, is im- 
plied, for he is one of the most abject kind ; and a 
runaway slave is reclaimable.(*) But, if a slave pledged 
refuse to work, complaint should be made to his owner, 
who must assign the pledgee another; such slave, while 
in the possession of the latter, not being liable to be 
beaten by him.(‘‘) That the master has power over his 
slave’s life, no where appears; and here, construing “ ser- 
“ vant,” in the text cited from Menu, to comprehend 
slave, that great legislator and Sir William Jones are 
agreed that, in the exercise of such power over him, as 
by law he has, it is at his peril, if it be immoderate, ac- 
cording to the consequences that may ensue. (“) But, 
with the exception stated, it is competent to him to cony- 


(1) Nareda, 2 Dig. 243. 

(2) Menu, Vltl. 41C, 417. Nareda, 2 Dig. 237. 249. 

1 Dig. 16. Catya^’ana, 2 Id. 2.=>2. 

(3) Nareda, 2 Dig. 237. Append, p. .316. 

(4) Catyayana, 1 Dig. 1.33, ivnd Comment. 

(;>) Menu, 2 Dig. 209. Sir VV. Jones’s Charge, June 10, t7B3. 
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pel him by force, not being excessive, to do whatever 
work he orders him to perform ; in which consists mainly 
the difference between a slave and a servant. (^) 

(1) Nareila, 2 Dig. 222. Vrihaspati, Id. 223. 
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CHAP. VIL 

ON INHERITANCE. 

Having, in the preceding chapters, discussed, at a length 
sufficiently proportioned (it is hoped) to their importance, 
a variety of subjects, all, in the primary view of them, dis- 
tinct from those of Inheritance and Contract, it becomes 
time now to enter upon the former of these two ; in doing 
which, it is to be remembered that the Hindus are a 
patriarchal people, many families often living together as 
one; connected in Jilood, and united in interests; with 
various relative dependants, to be provided for out of the 
aggregate fund; but subject always to separation, by 
common consent, or at the instance of any one, or more, 
wishing to be disjoined, in his or their concerns; and 
subject also to the exclusion of any one or more, from 
participation in the inheritance, for causes to be hereafter 
enumerated. 

Such union of interests, among families living together^ 
and carrying on their transactions in common, consti- 
tutes coparcenary, to which survivorship attaches, differing 
in this particular respect from coparcenary with us, and 
resembling rather jointenancy ; so that, on the death of a 
Hindu parcener, the succession to his rights, with exception 
of property separately acquired by him, vests in the other 
remaining members, — his sons, if he leave any, represent- 
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ing him as to his undivided rights, while the females of 
his family continue to depend on the aggregate fund, and 
under the general protection, till a partition takes place, 
which may never happen. But, according to* the law, as 
it prevails in Bengal, where an undivided coparcener dies, 
leaving a childless widow ; his share does not vest in the 
surviving parceners, but descends to his widow, as his 
heir ;(‘) whereas, the Mitacshara restricts her right of in- 
heriting to the case of her husband so dying separated ; 
allowing her, where he dies undivided,* a maintenance 
only.(*) In every other case, universally, survivorship 
takes place, the remaining coparceners continuing to ad- 
minister and enjoy the undivided property, the same as if 
no death had happened among them ; and continuing to 
do so, while they remain thus incorporated. So that the 
doctrine of inheritance, to be perspicuously comprehended, 
must be investigated first, with reference to the death of 
one, not having been, at the time of it, a member of an 
undivided family, but sole proprietor, as the head of his 
own, of what he was in his lifetime possessed, in several- 
ty ; which will form the subject of the present, or Vllth 
chapter ; to be followed, in the Vlllth, with the details 
of the law, where the deceased ' dies a coparcener. To 
these will be added, in the IXth and Xth, the charges, to 
which the inheritance is liable: and the causes that 
may exclude from it; — reserving, for the Xlth, succession 


(1) Jim. Vah. cli. XI. sect. i. 7. 14*. 46. ami notes. 

Beiig. Rep. ante 1805. p. ^>0. 48. 6.*5. 91. 

( 2) Mit. on InL. ch, II. sect. i. 20, note. 

Beng. Hep. ante 1805. p. 16. 29. C6. 


Id. ril , note 
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to a widow, with other matters connected with the state 
of widowhood. These five chapters may be considered 
as exhibiting, in its fullest extent, though by way of out- 
line only, tlite Hindu law of Inheritance. To these will be 
subjoined, for the reasons to be assigned, a chapter (the 
Xllth) on the Testamentary power; notwithstanding the 
averment, in a former part of this work, that a Will is a 
mode of disposing of property, unknown to the Hindu 
law.(») After which, it will remain only to discuss in a 
concluding chapter, (the XIHth,) the law of Contracts; 
the second of the two great subjects, reserved by the Royal 
Charters to be adjudged by their own law, in all cases of 
the kind, arising in the King’s Courts, between native and 
native. 

To begin with the subject of the present chapter. 
So intimate by the Hindu law is the connexion be- 
tween the two subjects of partition in the life of the 
father, and mheritance upon his death, that they may 
be said almost to blend; sinee, not only upon his de- 
mise, but upon his renunciation of worldly concerns, with 
a view to the ending his days in devotion, (®) or, after such 
an absence from his family as may justify the inference 
that, if not in fact dead,(*) he has abdicated his temporal 
rights, the latter, in effect, by anticipation, as it were, 
attaches; as it does on his degradation for crime, un- 
expiated ;(^) — ^the material difierence between them, as 

(1) Ante, p. 17. 

(2) Ante, p. 114. 

(3) Ante, p. 117. 

(4) Ante, p. 113. 
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concerns the objects, being, that, on partition taking 
place, the father has a discretion with regard to pro- 
perty acquired by him, in contradistinction to what had 
descended, to divide it among his sons in such shares as 
they may respectively merit, or as circumstances may 
dictate, exercising it always, not arbitrarily, or caprici- 
ously ; whereas, whatever be the nature of that of which 
he dies possessed, he has, according to the doctrine of 
the Mitacshara, no power to regulate the succession, 
which the law, upon his death, vests equally in all. In 
the series of a Hindu’s heirs, the first, then, is his male 
issue, legitimately born ; or, in its default, its substitute, 
and equivalent, a legally adopted son ; what constitutes 
for this purpose one legally born, or legally adopted, 
having already been shewn, under the respective heads 
of Marriage (^) and Adoption. (*) By the ancient law, 
indeed, legitimacy, as well with reference to birth, as 
to filiation, had comparatively a very wide meaning. To 
what extent, in a stricter, or looser sense, it included 
sons substituted, may be seen in the Appendix to a former 
cliapter ; (f) and, with regurd to issue, it comprehended 
that of marriages, (not now in use,) in the direct order 
of rhe tribes, as well as of woilien espoused in any of 
the disapproved forms of marriage ; such mixed and ir- 
regular progeny, though inferior in pretensions to the 
Aurasa, or legitimate son of a woman of the same class 
with her husband, married in one of the approved forms, 

(1) Ch. II. p 34. 

(2) cii. m. p. 61. 

(:>) Apperul. to ch. 111. p,t 63, 



b(^g SO far, legEdly bornj as f#? succeed^ 

io preferenqe to a sub^diary soa, of wbateyer descrip- 
tiou. (*) But aU such iparriages haying been long since 
forbidden, (®f (howsoever they may in some parts of India 
still occur,) and, as between issue of the body, and an 
adopted son, the Idw, as it respects inheritance, making 
no difference, except that the latter, being provided as a 
substitute, takes the entire estate only in default of the 
former^ the subject will be treated with reference to the 
former only, namely, to issue legally begotten ; the appli- 
cation holding good in general to both alike. The collec- 
tive term is, stte Comprehending not only as many sons as 
a man may chance to leave behind him, but sons’ sons 
also, and tlie sons of the latter, or great grandsons, ('*) it 
may be here remarked, that tliough, in former times, the 
eldest had his privilege, the whole have, by the Hindu 
law, ever constituted but one heir; like heirs in gavelkinel, 
or the descent to females in default of heirs male, with us; 
-—and that the doctrine of representation obtaining in it# 
if the son have died in the lifetime of his father, leaviSg 
a son, and that son also die, leaving one, and then the 
great grandfather die, the great grandson succeeds, as hia 
grandfather woedd have •done, had he survived; and, ac- 
cording to the Vaijayanti, (a commentary on Vishnu,) the 
right of representation, in all these cases, vests likewise in 
the widow :(*) but, according to other, authorities, her 

(1) Note to Mit. on luh. ch. I, sect, xi. $ 2, and Id. ^ 40 

(2) 3 Dig, 48.'>, 

(3) Menu, di, IX. J37. Datt. Miin. sect. i. 13. 

Yajuyawalcya, 3 Dig. 63. 

(4) Append. ]>. 24.3. 
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in case, is to tafointeJ^ ottiy? 

Ucj* Jay ker father-in-law, and, on his 4eath, by hi# h^*(') 
-— jBnt here, for a ireanon thatwfill be 
the right of lineal representation stops^ iiiales§ there have 
been an absence in a distant conntiy, in which case it exr 
tends beyond the fourth, as far as the|^enth degree; (t*) 
so that, supposing the intermediate descendants to have 
failed, smd a son of the great grandson to survive at the 
death of the proprietor, he would not inherit, as he would 
with us, but tlie widow of the deceased, the next in the 
series, would succeed in preference ; though, in the event 
of the great grandson surviving his ancestor, and dying, 
the property so inherited by him would devolve upon his 
son, in consequence of its having vested in the father. 
Under the ancient law, the representative differed, in one 
instance, from him whom he represented ; inthat, if be- 
gotten by his uncle, according to a practice subsisting in 
early times, (*) he did not, though standing in the place 
of an eldest son, succeed to the privileges of one, but was 
edlitled to an equal share only with his co-heirs. (®) But 
this, as most other anomalous modes of filiation, having, 
together with the rights of primogeniture, long since 
ceased, it is sufficient to have alluded to circumstance •’ 
and, for the sake of clearness, and to avoid confusion, 
referring to the appropriate chapter for whatever regards 
the adopted son,{®) what follows will proceed upon the 

(X) Append^p, 242. — S. 243. — C. , 244.-~S. 

(2) Post, p. 150, 

(3) Vrihaspati, 3 Dig. 441. 440. Ante, p. 1 IG. 

(4) Ante, p. 30. 

(5) Meuu, ch, IX. 120, 121. 

(G) Ante, di. III. p.Cl. 
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of the deceased having sepa^ htiBself 
from, and become ind^endantof brothers; if he had any; 
—in odier words, of his having died divided, or other- 
wise sole owne# of what property he possessed ; it being* 
proposed to exhibit the whole series of heirs, commencing 
with an only sonl^br a legal representative of him, which 
is the same thing; reserving, for the next chapter, as has 
been stated, the law of the subject, where, as most fre- 
^fuently happens, whether divided or undivided, he leaves 
more than one^ rendering the subject, especially in the 
case of undivided property, more complicated. In the 
discussion of which, some comparison will incidentally 
occur, between the rules of inheritance according to the 
English law, and those that govern it among the Hindus ; 
but as, among the latter, the distinction, as it prevails 
in ours, between real and personal property, does not for 
this purpose, in general, exist, (®) both species being, with 
them, descendible to the legal heirs, their law of inkc* 
ritance, including what, with us, forms the law of admi- 
nistration, embraces, in this respect, a wider field ; com- 
prehending every possible claimant on the property of a 
person deceased, as well as every description of property, of 
which, during his life, he was seised or possessed. On 
the other hand, as they apply to property, there is, in 
point of simplicity, no comparison between the two codes; 
though it may be sometimes difficult, in that of the Hin- 
dus, to distinguish between what it exacts, and what it 
recommends, and expects only: as neither is it easy al- 

(2) Note to Jim* XI, Beet v. 36, 

I, p* 15. 

L 2 
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ways to extract, with correctness aa4 certainty , atnid the 
involved and discordant reasonings of commentators on 
the subject, what the law lipon any given point actually 
is, adverting moreover to the conflicting#octrine of dif- 
ferent schools. To perform what would be requisite in 
these respects, effectually, as it would; it|i<|uire the roaster* 
hand of a Jones, or a Colebrooke ; so will it be but very 
insufficiently supplied by the present imperfect essay, 
something like arrangement and elucidation. Meanwhile/ 

o o 

\ 

let the Englisli inquirer be encouraged in his investiga- 
tions by the assurance that, in pursuing them, he is re- 
lieved from much of the toil inherent in the study of the 
correspondent branch under his own law, as arising, with 
reference to real property, from the division of inherit- 
ances into different kinds, and the distinction of estates, 
as regarding the quantity of interest taken in them, with’ 
the doctrine of estates in expectancy; the whole of which 
together has, in the progress of centuries, given rise, to a 
body of learning, in parts so nice and abstruse, and, upon 
the whole, so various and intricate, as to have occasioned 
often despair in the study of it ; and which can never be 
comprehended to any practical purpose, without intense 
application, and frequent recurrence. — ^Tol^urn from this 
digression. 

Before the subject of the present chapter can be pro- 
perly understood, it is necessary to recollect the doctrine 
already alluded to, in treating on adoption, constituting, 
as has been observed, the key to the whole Indian law 
of inheritance, (*) and resting, as with us, upon sljl^ices 

(1) 3 Dig. note. Ante, p. 116, 
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to' be performed by tbe beir;^not howev^ upon feodal 
oftes t6 be rettdered te a superior, but, like frankalmoigiie 
with us, upon spiritual ones, to be conferred on the de- 
ceased, in lextrKljatiug bis spirit from its otherwise hope- 
less state, by a due discharge of his funeral rites. .(‘) In- 
numerable are this'rpassages that have been collected from 
Scripture and heroic history, by writers on the law of 
the subject in question, in which benefits derived by the 
father, or other ancestor, through the son, grandson, or 
great-grandson,, are stated as reasons for the preferable 
right of the lineal male heir, to a certain extent, 
before any other claimant. ( 2 ) This faculty it is, how- 
ever foreign in reality to inheritance, tlie assumption of 
which (according to a learned writer) is to be resorted 
to, in order to give consistency to its rules ; (’*) and, 
how nicely the series of heirs is in general adju.sted, 
with reference to the degree of benefit which each is, 
in this way, supposed capable of producing, is worthy 
of remark; the son’s preferable right resting on his pre- 
.senting the greatest number of beneficial offerings, (*) 
while the same degree is attributable, in default of their 
respective fathers, to the grandson or great-grandson, 
that is, as far as the fo^irth in dascent, but not to any 
ulterior representative; — -the fifth (says Menu('') ) not 

(1) Jim. Vah. ch, XI. sect. vi. 29 . 

Dig. 65. 84. 401. 623. 

(2) Menu, cU, IX. 137. 

(3) Mr. Colebrooke's Preface, p. 2, to his translation of the ** Troati-ws 
‘'on tbe Iliudulawof Inberitaace.” — -Sec also Jim. Vah. ch. XI. sect, vi 
3l . 33 

Vah. cb. IV. sect. iii. 36. 

(.5) Menu, ch. IX. 186, 187. Jim. Vah. dt, XL t^cct. vi. 00, ,.l. 

Derala, 3 Dig. 10. 
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feaving any concern with tife funeral w 

counts for representation, for the pu^ose of mheritaBiC®, 
stopping* with the great-grandson ; while, upon tl^ 
principle, ministering equally to the peace j»f their de- 
parted ancestor, if (according to an veuthoTity; already 
cited) he leave a son, and the son .h1|%notber Sony and 
the eons’ son of a third son, they take equal shares of 
his estate, because they confer the benefit equally^ ^(*) 
This is the general, though not the sole and univeRtal 
principle, inheritance not following alone benefits thus 
confen’ed, (®) but admitting also nearness of kin , or proxi- 
mity by birth, as a conjoint consideration ; (*)— the table 
of successions also, which, on failure of the great-grand- 
son, devolves on the wife, reverting, after some devia- 
tions, to tlie lineal kindred, but stopping, at all events, 
with the seventh person, or in the sixth degree of ascent, 
or descent. (*) — ^In the rites alluded to consist, and 
by what operation this pious office of the heir is con- 
ceived likely to be efficacious toward eftecting the de- 
sired end, it does not belong to these pages to notice^ (®) 
Sufficient be it here to state, that- the right to inherit is 
connected with the power of benefitting j whence the title 
of the son begotten before that of anjr Other possible 

(1) Sir W. Jones's note to 3 Dig, p. 63, ami note to Jim, Vah. chi\p> XI 
sect. i. 4. 34. 36. 40. Id. sect. vi. S9. 

(2) Dig. 501.' 

(3) 3 Dig. 5i?5. 533. 

(4) Note to 3 Dig. 62. Menu, ch. V. 60. 

Jim Vah. ch, XL sect. i. 42. 

(5) S(?c Notes to 3 Dig. 460. 624. 

Notes to sect, iv, § 72, and sect. vi. 35. oi‘ Dattaca Mimamsa, ;; 

Dubois, On Customs of People of Indiay* ch. XXVII. XXVilL and 
Asiat. Res. voh vii. p, 2t33. 
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help y with anxiety M every reflecting Hindu for 
male issme, toother Witli the law of adoption, as a sub- 
stitute for it. Upon this ground, passages in books, 
purporting sthat the succession to the estate, suui the 
light of perfoisB^g obsequies, go together, have some- 
tinaes led to pd^&sions, founded upon the fact only of 
such celebration; which, however, are not to beweon- 
: Strued, as if the mere act of solemnizing the funeral 
rites could give a title to the succession, but that the 
successor, being the nearest of kin the most coinpetoit, 
is bound to their due performance for the deceased, to 
whose property he has succeeded. (*) 

The Hindu (as has been seen(‘^ ) has inchoate, and opera- 
tive rights in tlie property of his father ; to which corre- 
spondent ones may be traced in the ancient law of England. 
The question in the Hindu books i.s, as to their extent ; 
upon which different schools differ ijlaheritance, according 
to the Bengal school, being defeasible in the lifetime of 
the father, by gift, or other alienation, including (accord- 
ing to what has been established in the Bengal Courts) 

to take effect after his death ; whereas, as he cannot 
by the Hindu law, administered upon Hindu principles, 
intercept tha pheritance by wi//, so, by that law, ac- 
cording to the doctrine of the Benares school, followed, as 
it is, to the Southward, is his power of alienation in ge- 
neral comparatively limited and restricted, as it was for- 
merly with us, till enlarged by successive statutcs.(®) Uni- 

, ifjl) Dutnaram Sing v. Bucksliee Sing; Bciig. Rep. ante 1805. p. Si;. 

• App€?nd. p. 245. 251. — C. 

(2) Ante, th. V. p. 105. and references. 

(3) Ante, p. IT to 21. 
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ver^llyj it may be aetieipat!i|i< by partitiDn^ ; yolijntajy 
the piurt iof the fatlmr, or withoait liji? eotiseet, if waiYaiiie!^ . 
by law ; aaci it may be bound by adverse possessioa in al 
stranger for twenty years. (*) Giviliy, or p^urally, tb® 
ancestor must be dead, before the mh^ritance can ; 

upon the principle that «c/mo est -hcer^i^mtis; the same 
distinction of heir apparent, and heir presumptivey ob- 
taining in both codes, English and Hindu. Thus thav 
heritable pretension of the son of a Hindu being im- 
mediate, is (apratiband'ha ) — “a heritage not liable to 
“ obstruction,” answering with us to the heir apparent, 
wdiose right, if he outlive his ancestor, is indefeasible ; 
while that of remoter heirs, as of brothers, uncles, and 
others, is distinguished, as being to obstruction,' ( sd- 
pratihandha,) by the intervening birth of nearer ones, so 
that their title is not apparent, but presumptive only, (f) 
What constitutes death has already appeared, (f) 

and will be farther noticed in its place, under ex'clusion 
from inheritance.(^) And, as to a natural one, known 
or presumed, it is observable here, that there are parts of 
India, where, if a man leave his native country to reside in 
another, his lands devolve upon the village in which they 
are situated, unless he return within a g^en number of 
years ; 0 and the practice being commoiimf going to Be- 

(1) Yajnyawaicya, 1 Dig* 135. Vyasa and Vrihaspati, 3 Id. 413* 

Id. 44!;?. and sec? p. 446. Ante, p. 3^. and Aj)pend. p. 

(/?> Nareda, 3 Dig. 474. 1 Id. 276. 

(.3) iMit. on Iiih. cli, 1. sect. i. f .3, 

(^4) Ante, di. V. p. 114. 

( '>) Post, di. IX. p. 225. 

(6) Append, to Report oti the Territories confjuered from the Peisfilifife by the 
Hoiu Mountsluart Eiphinstonr, p. 1(1. 



hsia«s to >dle> and being neveifeiore beard of, and long ab- 
senef betnjg considered by sages as equivalent to death, 0 
the law has assigned various periods of absence, infers 
ring tbo conjsjlusion, according to the age of the person in 
qu^tion at the of his departure, the lowest being 
twelve years ; 0 '^^e expiration of which, without id* 
telligeriee of him having been received j the heir is enti- 
tled to assume the succession ; keeping certain fasts, then 
btiahing an image of his ancestor made of Cma, and finally 
performing for him, in the prescribed form, his funeral 
rites. 0 To this place may be referred the enlargement 
of the rule, restricting the inheritance to the fourth in de- 
scent from the deceased ; which must be construed as re- 
lating to residence in the same province: for, where the 
heirs have been residing in a distant country, the right 
continues to the seventh. 0 

Illegitimate children are a chargjOi-sMpon the inherit- 
ance, but do not inherit by the Hindu, any more than by 
the English law, excepting in the Sudra class. 0 
Under the old law, indeed, there were instances where, 
in the higher classes, such issue were eventually inhefit- 
able; as in that of the son of concealed birth, (Gud- 
hajcij) and iq; oh# description of the Paumr-hhuva, or 
son of a twidefinarried woman. But these are now 
generally obsolete ; 0 the latter only occurring still in 

(1) 2 Dig. 472. 

(2) 1 Dig. 266. 27a. 

(3) Jim. Vah. cli. VIII. 1 Dig. 227, «23. 3 T<1. 45i). 

Asiat. Res. vo]. vii. p. 243. Appc^ricl. p. 246. 

3 Dig. 411. 44'9. Auto, p. 146. 

IX- 3 Dig. 143. 283, anJ ante, p. 101 . 

(6) Append, to ch. HI. p, 16B. 
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soai*& iRstaacess in ^the Qi:d^ ^(*) ia Htegi- 

timate continue to participate with legitimidse if 
there be any ; and, if their be none, immf daughteiSj 



this nttmerdns. 



in point 


daug-hter’s sons, they are then notj& 
of inheritance from legitimate ones j^ 
the law been df the manners and 
however inferior class. 

If the heir be a minor, a guardian should 
pointed for him, to whom the care of his pro| 
should be committed, till he is of agf to take posses- 
sion of it himself. This, in the case of the Brahmin, 
may be upon his ending his studentship, and re- 
turning from the house of his preceptor. (®) But, in ge- 
neral, minority continues till the completion of the six- 
teenth year. (*) 

Such being the right of the son, the Hindu law of 


inheritance corre^l^^^ds so far with our own, that pro- 
perty under it lineally descends, and that the male issue 
take before the female; with this difference, that, among 
the Hindus, the males in general take altogether, as do 
with us the females, — the claim of primogeniture, 
with them, having been at no time more than partially 
allowed, and now no longer existing; ; and with this pe- 
culiarity also, in which it diflers from' all other codes, 
that, in default of male issue, the widow succeeds, her 


(1) Moliuu Stag r, Chumun Rai; Beiig, Rep, ante 1^05# p. 50. 

Mit. on Izih. di. I. sect. xii. 3 Dig. 143. 

Datt. Mim. sect. ii. 26. Datt. Chandr. v. 29, et eeq. 

Ante, cli. III. p. 102. ■ 

(3) Menu,cli. VIILSr. 

The Retnacara, 3 Dig. 543* 1 Id. 293, ^d ante, ch. lV* p. Ml. 

(4) Ante, p. 104. 
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eh^iEeratioB of beirsf 
nes^ altef and before dataghters; 0 is coiiside> 

ration ^as is- said) of the assistance rendered- by’ her 
to her hnsbapdj in^^^^^ of his reiigions 

dati«s.-(®) 

cWh^ inag»^fpii® been said as to the depressed 
state of the sex in the East, and upon its generdi in* 
[ice to inherit, (*) ; it must be admitted that a 
ful wife>” whether during the life of her hus- 
band, or on his decease, is, by the Hindu law, an un- 
doubted object of its care, if not of its unqualified 
liberality. In what degree she is so, has already in 



part appeared in the chapter on and will 

be farther considered under Charges on the Inherit- 


ance, 0 and in treating upon Widowhood. (”) She is 
conspicuously so in her right to inherit; a rigi it vested 
in her by marriage, to be perfected|^ the death of her 
husband, dying without leaving male issue. This ob- 
tains universally, the deceased, at his death, having 
been separated from co-heirs. (’) But, if he die a 


(1) YajnyawaJ(pj;ai 5 I>ig* 457. Devala, Id. 471, explained, p. 482. 

Vishnu, Id^ Misra, Id. 535. 

Jagannatbv^ 481* dim. Vah. cli, XI. sect. i. 

Mit. on liib. ch. II. sect. i. 39. Menu, ch. IX. 185. 

Beng. Kep» ante 1805. p. 64- 

(2) 3 Dig. 456. 

(3) Jim. Vah. ch. XL sect. vi. 8. 11. and notes. 

3 Dig. Text ccccxiii. Id. p. 328, .529. 

(4) Ante, ch. II. p. 34. 

(5) 5ost, ch. X. 

ch. XL 

(ryUia. Vah. ch. XL sect i. 2. 6. Mit. on Inh. cJi. IL sect. i. 39. 
Vrihanpati, 3 Dig. 458. Vriddha Menu, 3 Dig. 478. 483. 
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memfefer bj an undivided Ae consequence^ v?*th 

respect to the widow, varies, according as the doClrine 
of the Bengal or Benares school prevails, as has been 
already stated. 0 

Her right, however, in any cas%^tp take at all, as 
heir, has been contested upon pl^^es and texts ill 
understood, and upon arguments carrying with them 
almost their own refutation. (-) Among other obla- 
tions to it, their dependant state has not been oy^ 
looked ; (^) and their incompetency has been insisted 
upon, as an inference from the religious use to which 
wealth is destined ; 0 as if this were its only use ; (®) 
not to mention the direct answer this argument receives, 
from the wife’s performance of religious ceremonies^ 
in conjunctioii with her husband in his lifetime, whence 
her appellation of patni, 0 as well as her celebration of 
acts after his dq£y^ spiritually beneficial to him, only 
in a degree less than those performed by a soil. Q) 
Passages postponing, if they do not omit her altogether 
in the order of heirs, must be construed as applying to 
till case, where the deceased was an unseparated bro- 
ther, whose estate, failing male issue, vests in the sur- 
viving parceners ; — a point, upon wliich^aa^ already inti- 

(1) Ante, p. 14i2. 

(2) Jim. Vah. ch* XL sect. i. J 1. 

(3) Mit. on Inli. ch. IL sect, i. ^ 25. 

(4) Mit. on Inh. ch. IT, sect, i. § 14. 

Text ccccxiii. 3 Dig, 484, 317. 

Jim, Vah. ch. XI. sect. vi. §13. 

( 5) Mit. on Inh. ch. 11. sect. i. ^ 22. 

(6) Note to Jim, Vah. ch. XI. sect. i. ^ 47. 

Note to Mit. on Inh. ch. II. sect, i. § 5. 29. 

(7) Menu, IX. 28. Jim. Vah. ch. XI. sect. i. § 43. 



i»ated, the sphocUst has ; beeu moreover 

... 

contended, that, at all events, her. succession must depend 


upon amount; so that, if the property be but small, it 


may be allowed; but, if considerable, she is to be satis- 
fied with maintenance ; (®)— -a criterion, obviously of too 
arbitrary and unc^||^|t.,a nature, to have the effect of re-* 
gulating a riglm But, among all these spurious and 
repudiated doctrines, none has been more insisted upon, 


that , hei’ right to inherit is inseparably connected 
with her appointment, by means of another, to raise up 
issue to her husband ;(») in wliich case the son so pro- 
duced, and not the widow, would be heir ; a practice 
also which, while it prevailed, was reprobated ; and 
which, for a time that may be said to be beyond memory, 
has been no longer iu use. 


Setting aside the above objections, as not entitled to 
regard, the right of the widow, to sU^eed as heir to her 
husband, is subject to the single condition, of her hav- 
ing been faithful to him during coverture. An un- 
chaste wife is excluded from the inheritance. But, 
nothing short of actual infidelity in this respect dtl- 
qualifies; — nor, the: inheritance once vested in her, is it 
liable to be diy^|tcd, unless for loss of caste, unexpiated 
by penance, a^d unredeemed by atonement. (♦) Prior 
totbe/C«/i^ present age, while the practice prevailed of 
contracting marriages in various tribes, rank and privi- 
lege among wives was regulated by class, she among 


(1) Ante, p. 142. 155. 

on Inh, ch.II. sect, i. § 31. 33. 85. 

(5) MU. on Inh. cli. II. sect. i. § 8. 10, 11. 15, 18. Append, p. 248.*— S, 
(4) Mit. on Inh. rh. IT. sect, i. 30. 37. 3 479. Append. 344. — C. 
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deration. (0 Butj «uch license not now obtaining, where 


them^ was of 

r precedenee, withohtv 


classi with her hn^and 
g:atd to anjr other ©onsi- 


a man has left mcwe widows than One, and no son by any, 
she who was first married, being the onlfelrho is considered 
to have been married from a- du^j succeedsj 

maintaining the others ; 0 as, indeed, widow, in all 
cases, taking as heir, takes, subject to the charge of 
viding, out of the inheritance, for such members Of ^ 


family as were dependent on the deceased in his life ; — - 
the others succeeding in their turn ;0 it being a prin- 
ciple, that whoever takes the estate of the deceased, must 
maintain those vv'liom he was bound to support. 0 It 
may be here noticed, that the widow has not the same 
dominion over property inherited by her from her hus- 
band, that she has over her Stridhana, emphatically 
called “ woman’s j^perty as has already been seen in 
a former chapter ;0 as also, that the descent of the one 
and of the other, is dilFerent; aS will appear in the chap- 
ter treating upon widmvhood,(^') not to interrupt the serie.s 
of^heirs, and course of inheritance, forming the proper 
subject of the present.— 'To proceeds therefore on the 
supposition of the deceased havifig; ;%il^^-^^ issue 
male, nor widow, but daughters. ' 

The right of daughters to succeed, in default of sons 


(1) Jim. Vah. ch. XI. sect. i. 4T. . 3 Dig. 484. 

(?) 3 Dig. 486. Ante. ch. II. p. 5o. 

(3) 3 Dig. 461.489. 

(4) 1 Dig. 321. 

(6) Ante, ch. I-. p. 25. 

(6) Post, ch, XI. p. 236. Daya Crama Sangraha, cb. h sect, ii. 4, 
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and wi4ow, is to be ' i^^ Kanded with 1®* of 

daughter, under old jaw. I^at appoint- 
meiat was uae of the many substitutions, for a son ; and, 
by a fiGtion no longer subsisting, regarded as one. 
Thfi daughter uj^er consideration tahes as a principal 
in her own righfe^v;^ default of sthe widow, who has prcr- 
cedence. The ^pointed daughter derived her title from 
will and act of the father. The daughter not ap-' 
pished, but succeedingv derives hers from the law, hav- 
ing regard to the general principle of conferring, at his 
obsequies, benefits on the deceased. 0 
Daughters, like sons, conferring proportionate benefits 
on the deceased, take in common, but with this differ- 
ence, that they succeed, not indiscriminately, but in 
order, as they are single, married, or widows ; the single, 
though there should be but one of that description, 
taking the whole ofthe inheritonce fijst, to the exclusion 
of the rest of her sisters during her life. The single 
having enjoyed it, it vests next in the married ones, and 
finally in such as are widows, with a proviso that they 
be mothers of .sons, or, in the instance of the marriid, 
likely to becoiaft i^ C) on the ground that daughters 
inherit, in funeral relation to, be presented 

by their sons^ Iwle the son succeeds in his turn, as 

^i) Menu, ch. IX. 130. Jim. Vah. cli. XI. sect. ii. 1. 

3 Dig. 692.-597. Mit. on Inli. ch. II. sect. ii. 

VriUaspati. 3 Dig. 186. Vajnyawalcya, 457. 

Vtslmu, 489. N areda, 49 1. 

(a) Jim. Vah. ch. XI. sect. ii. $ 1. 4. 12. Mit on Ihh. ch. II. 2, 3. 

.flttdhadur Senna v. Ajodhearam Chowdry, Beng. Rep. ante 1805, p. 6. 

Dig. 481. Append, p. 248.— S. 
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being tfie^erson to ofFer,^^*) This is analogous to 
the law, as applicable to tke daughter, 

that substitution, with others of a more questionable 
kind, became obsolete ;(*) and it has the effect of ex- 
cluding childless widows. It is observable, however, that 
the Mitacshara, so far from sancti<^i^; any such pro- 
viso, has, in express terms, controverted the notion, 
that women inherit only through male issue. (®) And 
it is said that, in Southern India, widows, if un-endowci^ 

inherit before married daughters endowed, and that the 

« 

Smriti Chandrica, commenting on the term un-endowed, 
specifically enumerates widows. According to one opi- 
nion, not only the sons of daughters, but the daughters 
of daughters also inherit, in default of sons;(^) but 
this does not appear to have been sustained : on the other 
hand, where there are sons, their right of succession is' 
postponed to that of other daughters of the deceased ; (f) 
and, whei'e such sons are numerous, when they do take, 
they take per stirpes, and not per capita. 0 Authorities, 
postponing still farther their right, have been denied ; (') 
biii the succession in the descending line from the daugh- 
ter proceeds no farther, the funeral cake stopping with 

(1) Jim. Vab. cb. XL sect. xi. J 2. IT". 

3 Dig- 498, et secj. — Id. 481. 

(2) Menu, ch, IX. 132, 133. 

(S)Mit. on Ink. ch. IL sect. ii. J 3. 3 Dig. 493. 391. Append, p. 248. 

(4) Balambhatta, note to Mit. on Ink. cli. II, sfjct. ii. $ (i. 

(5) Jim. Vail. ck. XI. sect. ii. § 23 — 23. 

Day a Crama Sangraka, ck. I, sect, iv. 

(6 )3 Dig. 501. 

( 7 ) Balnea, Jim. Vab. cb. XL sect. ii. § 27, IVJisra, 3 Dig, 53$. 
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the soii; (») which is an aJS^er to the claim of the son’s 
son, gTounded on the property having belonged to his 
father- 0 Neither, according to Jimuta Vahana, on failure 
of issue, does the inheritance, so descending on the daugh- 
ter, go, like her Strid/mtia, to her husband surviving her, 
but to those who vpOuld have succeeded, had it never 
vested in such daughter :(“) but by the Soutlxp'n authori- 
ties, it classes as Stridhana, and descends accordingly. 
And, upon the same principle, the husband is precluded 
during her life from appropriating it, unless for the per- 
formance of some indispensable ditty, or under circum- 
stances of extreme distress.(*) Whereas, the daughter's own 
power over it is greater than that of the widow of the de- 
ceased, whose condition is essentially one of considerable 
restraint. (^) In default thei’efore of issue, quitting the 
descending line, the mdancholy mccession, as it has been 
called, takes place ; and the inheritance ascends. 

The feudal abhorrence of succession from sons to pa- 
rents, (Jicereditas mmquam as cendit,) upon whatsoever 
reason founded, revolts common minds, particularly a.s 
it excludes the father, to whom by nature we are so bouhd ; 
for whose services and bounties the offspring is in gene- 
ral so indebted,, Peculuir, in its full extent, to our own 
laws, and such as have been deduced from the same ori- 
ginal, it may be remarked that, with regard to the mother, 


(1) Jim. Vah. ch. XI. sect.u. $ 2. 

(a) Compare 3 Dig. 502, with the Comment on Narecla, Id. 49 U 

(3) Jim. Vah. ch. XL sect. ii. $ 30. 3 494. 497. 

Daya Crama Sangraha, ch. 1. sect. iii. 

(4) Mit. on Inh. ch. H. sect. xi. $ 31, c‘t seq. Ante, p. 2G. 

(5 ) Post, ch. XI. p. 244. 3 Dig. 465, et seq. 


M 
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it existed in the codes of ^^tlhisaleni, of Athens, and of 
early Rome, the sex having been every where, and at all 
times, coniparitively restricted in the amount and enjoy- 
ment of property ; but where, in Englanih feudal sub- 
tlety has not been allowed to prevail, namely, in the dis- 
tribution on the death of the owner of personal effects, 
the claim iiSf either has had a considerate attention paid 
to it; and justice and nature, in this part of our juridical 
arrangements, have l)ecn vindicated. In one particular, 
the pindu law, according to the sentigrients of some by 
whom it lias been handed down, is at variance with 
that of every other people to whom Ave are accustomed 
to look, as to a standard for legislative wisdom ; in that, 
failing wife and issue, they represent the mother as suc- 
ceeding first, and the father not till after lier ; (’) her 
prior title x’esting with some,(*) on tlie pains and merit 
of child-bearing- ; with others, (*) on the fanciful notion 
of her comparative propinquity to her issue, so as best 
to satisfy the rule of Menu, tliat “ to the nearest Sapincla, 
“the inheritance belongs though, upon another 
principle, equally familiar among Hindu jurists, namely, 
that “the seed is preferable to the soil,”(*) the right in 
this respect would be rather Avidi the father. C') Accord- 
ingly, respecting the pretensions of the mother, much 
difference of opinion prevails, as appears from a learned 


(1) IMit. oa Inb. ch. II. sect. iii. 

(2) 3 Dig. 504, 505. 

on Jnb. cb, IL sect. iii. 3. 

(4) Noto to Mit. on Inb. ch. II. sect. iii. 3. 

(5) Menu, cb, IX. 35. 3 Dig. 215, et seq. 

(6) Jim* Vah. cb. XI. sect. iii. 3 Id. sect. iv. 3. 
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note by tbe translator of life Mitaesliara ; 0 assigtiittg, 
in conformity with some authorities, priority to the fathfe#; 
with others, joint, co-ordinate participation; and, alleging 
with a third .§et, the vague criterion, already alluded to,0 
of relative respectability, in point of personal qualifica- 
tions, the one to the other. Another idea has been that, 
on failure of the mother, not the tVither, but the paternal 
grandmother succeeds, excluding the father altogether, 
as the surer means of preserving the property in the same 
tribe; upon the ground that, the father succeed ing|| the 
estate becomes a paternal one, and, as sueb, may devolve 
as well on sons belonging to a mixed class, as on issue 
by a wife of his own ;- — whereas, if taken by the grand- 
mother, it descends, as a maternal one, to jiersons of the 
same class onl}’", — ^namely, to her daughters and their re- 
presentatives. (") Of this solicitude to preserve the in- 
heritance ill the tribe to wbieli it had belonged, an early 
instance is exhibited, in the decree made in the case of 
the daughter of Zelophahad, of the tribe of Manasseh ; 
upon whose death, without sons, it was settled, that they 
should succeed to their father's land, but, for the reasoft 
given, that they, and others on whom the inheritance 
should devolve uAder the like circumstances, should 
mafry in their own tribe. (*) And the English lawyer 
may be reminded by it of the pains taken, so far as re 
gards real property, to justify, upon feudal principles, a 
similar exclusion of the father from inheriting to his son, 

(1) Note to Mjt. on Inh. ch. II. sect. iii. Si. 

(2) Ante, p, 8r. 

(0^ iVIit, on Inh. cli. II. sect. iv. 2, and note to Id. sect. iii. 3. 

(4) Numbers, XXVII. 1. XXXVI. 6. 

.VI 2 
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under our own code.0 Bj0i> whatever may have hem 
formerly the force of this argument, as it respects Hindu 
fathers, there must have been an end of it, from the time 
that marriages among them, with wome®, of inferior 
classes, ceased to be legal. (®) Although, between the 
different opinions, Jagannatba, commenting on the sub- 
ject, professes neutrality, declaring that there is no cer- 
tainty on the point, (’) it is evident that the inclination of 
his judgment was in favour of the father, upon the ground 
thal^nfluenccs throughout the Hindu la,w of inheritance, 
namely, his comparative efficacy in performing obsequies 
to the deceased; upon which ground, the son of the 
daughter is preferred in succession, as well to both pa- 
rents, as to the brother. (*) Of a son dying childless, and 
leaving no widow, Menu, according to the gloss of Cal- 
luca Bhatta, says, “ the father and mother shall take the 
“ estate. ”0 This, according to Hindu reasoning, esta- 
blishes in the father the right of prior enjoyment; other 
versions of the same text, omitting the father, have been 
construed to suppovse the father dead ; (*') and, if the op- 
posite views that have been taken of the question are 
resolvable into nothing more than different readings of 
the text of Vishnu, each resting upon respected autho- 
rity, reason ought to decide between them with Jagan- 


(1) 2 Blacks!. Comm. p. 210, 

(2) Ante, gIk I, p. 18, and 3 IJig, 485. 

(3) Dig. 503. 

(4) Jim. Vah, ch. XI. sect. iii. § 3. 

(5) Menu, ch. IX. 217. 

(6) Mit. on Inh. ch. II. sect. iii. $ 2. 

Jim. Vah. ch. XI. sect. iii. J 2. 

3 Dig, 503. See also Menu, ch. IX. 18.5. 
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natha, in favour of the fatraer ; upon the principle, that, 
if two texts differ, reason, or that which it best sup- 
“ ports, must in practice prevail, when the reason of the 
law can be shewn.” 0 That the father takes first, is 
the doctrine of the Bengal school ; resting the subse- 
quent title of the mother on her claims as having borne 
the deceased, and nursed him in his infancy. Step-mo- 
thers, where they exist, are excluded ; (') and, in whatever 
order the natural mother inherits, she is, like the widow, 
taking as such,:(*) restricted from aliening the estate, 
unless for her necessary subsistence, or for pious purposes 
beneficial to the deceased ; and her power over it, even for 
these, is allowed but to a inodernte PYtent.('*) 

Had the property been the niothei‘’s, in the Hindu 
sense of “ woman's property,” it would descend on her 
death to her daughtei^s ; but, having been inherited by 
her from her son, it passes, according to the law as pracr 
tised in Bengal, not to her heirs, but to bis ; (®) which, on 
failure of issue of the proprietor, male and female, of 
his widow, and parents, is his brother or brothers ; those 
of the whole being preferred to those of tlie half-blood ; 


(1) 3 Dig. -189* Jim. Vah. cb. XI. sect. i. $ 3, and note. 

Id. cK XI. sect, iii. $ 1. 3. Dig. .‘527, et seq. 

Yajnyawalcya, 3 Dig. 503. 

(2) Menu, cb. IX. 185. Jim. Vah. cb. XI, sect. vi. 3, 4. 

Mit. on Irib. cb. 11. sect. iii. 3, 5. 

Bisbenpirea M. v. R. Soogunda; Beng. Rep. ante 1B05. p. 40. 

Barainee Dibah v, Hirkisbor Rai; Id. p. 42. 

Rycbmidoo JXarain Chowdry Gociilchuml G.3 Beng. Hep. 1805. p, 4()* 
Daya Cnima Sangralia, ch. VI. 23. VII. 3. 

(3) Post, p. 244. 

(4) Mt. Bijya Dibeh r. Mt, Unpooraa D. j Beng. Rep* 1800. p, 84. 

(5) Note to Jim. Vab. ch. XI. sect. iv. 7. 
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those of the half succeeding only on failure, or in 
defaiilt of those of the whole. (*) According to the 
Mitacshara, which is followed, in this respect, by other 
autliorities of Southern India, so vested, it classes as 
Stridhanay {~) and descends accordingly, under the rules 
of inheritance for property of that desci’iption, to her 
daughters, and not to her sons : but, according to the 
doctrine of the Smriti Chandrica, the right of inherit- 
ance is vested in different persons, as it was acquired 
before or after coverture. With regard to the brother 
in general, his title rests on the benefits he confers, by 
the offer of oblations, in wdvich the deceased owner of the 
property participates, and in yiresenting others which 
the deceased was bound to offer ; and, in this respect, 
occupying his place. (') And as, bctweeJi the whole and 
the half brother, the former takes first, as presenting 
oblations to six ancestors, which the deceased was bound 
to offer, and three in which he participates : ivhile the 
latter presents none to ancestors; but presenting three 
in which the tleceased participates, he is superior to the 
fiephew ; who, accordingly, though son of a brother of 
the whole blood, is postponed in succession to his uncle 
of the half,('*y— a preference nevertheless that has been 
censured. (») A distinction is glanced at, as varying the 

(1) Jim. Vail. ch. XL scct.V. § L B, 9. tJ. 

Mil. on Inh. di. .U, sect. iv. 3 Dig. aOo. 

Gudhadur Senna and another v. .Ajodhearam Chowdry ^ Beng. Bep. ante 

180a. p. ti, Daya Crama SangraLa, ch, 1. sect, vii, 

(C/) Ante, p. v30. 

(3) Jim. \"ah. ch. XX. sect. v. § 3. jMit. on Inh. ch. 1. sect. iv. 

(4) Jim. Vah. ch. XI. sect. v. $ le. 

f :}) Note to IVIit. on Inh. ch. H, sect. iv. 6. 
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suijcession, according as the property in question hap- 
pens to have been inherited, or ac||uired by the deceased, 
but it does not appear to be established. Q) 

The line of brothers being exhausted, their sons (or 
the nephews of the deceased, as already intimated) suc- 
ceed, the whole being’ still prefarred to the half-blood, (^)'— 
a son of an uterine brother coiiferring benefits on the mo- 
ther of the deceased proprietor. (^) To which is to be 
added, that, unlike sons of daugliters, they take per capita, 
not claiming jure reprcsenkitin)m, as if their fathers had 
had a vested interest in their brother s property, before their 
decease; whereas the right only vested in them by the 
demise of the owner, their fathers being at the time 
dead.(^) The sons of nephews, or the grandsons of bro- 
thers next take ; but here the succession in tlie male line 
from the father direct stops, the great grandson being 
too distant in degree to present oblations ;(’') and, failing 
heirs of the father down to the great grandson, the inhe- 
ritance devolves on his daughter's son, in preference to 
the uncle of the deceased ; as, failing male issue of the 
latter, it descends to his daughter’s son, in preference 
his brother. (*') But the .sister lierself, being, on account 
of her sex, no giver of oblations at periodical obsequies, is 


(J)a Dig. .W6. 

Jim. V;ih. clt. XI. sect. vi. $ 1, 2. 

.Mit. on Inh. cli. il. sect. iv. J 7, 8. 3 Dig. 518, 5l?7i 

Dtiya Cratna Snngralia, ch. I. sect, 8. 

(o);;! Dig. 511). 52 1. Dayn Craina Sangraha, cl>. I. sect. 8. 1. 

(4) Balambbatta, note to .Mit. on Inh. c)i. If. sect. iv. 7. 

(J>) Jim. Vah. ch. XI. sect. vi. j 7. Menu, ch. IX. 186. 

* 3 Dig. 5^6, 527. 

(6) Jim. ^ all, do X I, jshh I. vi. ^ 8. 


3 Dig. 527. 



168 1NH ElllTANCJi of PKOl’KllTy 

excluded ; as would be the case with the daughter, hut 
that her right of succeission is provided for by an express 
text;(‘) — the general principle being, that the sex is in- 
competent to inherit. ('-) Such appears to be Jjie law of the 
Bengal provinces ; but it is not to be taken as universal, 
opinions existing, that the term “ brethren,” in the enu- 
meration of heirs, in the Mitacshara, includes sisters ; as 
“ parents,” have been seen to d.o father and mother ; but 
they stand controverted :(*) Jagannatha also observittg 
that “ it is nowhere seen, that sisters inherit the property 
“of their brothers;” and, refeniiig to a text that gives 
colour to their pretensions, he adds, that it is sufficiently 
explained, “ as relating to the allotment of an adequate 
“ sum to defray their nuptials.”(*) The same observation 
applie.s to the claim of nieces. 0 A sister’s son inherits in 
Bengal ; but not in the provinces that follow the Mitac- 
shara. ('’) 

To this extent the law of inheritance is established 
with little variation, comprehending, as has been seen, 
the deceased's larnily, and near relations, viz. : his issue 
male and female; his wife, who takes immediately in 
default of sons ; his parents, brothers, nephews, and 
grand-nephews ; the competena^ to benefit him, in the 
solemnization of obsequies, at once forming the consi- 
deration for, and the degree of it determining the order 

(t)Note to Jim. Vali. t:h. .Xf- sect. vi. 0. 

(2) Ante, p. 1n6. Append, p. S. — ‘252. il. and 8.234. 

(o) Note to Mit. on Inh. cb. II. sect# iv. 1. 

( 03 ^)it^ 317. 28. Menu, cb. IX. 212. 

!!Mt. Riinnoo v. Jeo Kannee ; Ben|^. Ilrp. p. 8. 

(3) Append, p. 249,— S. 

U*>) Bniebundor, N. C.r. (jociilcbund ; Beiig. Hep. ante 180.3. p. 46 
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of succession ; (*) — benefits conferred by the nearest of 
kin being regarded of more importance than those 
offered by one more distantly allied ; (®) — -just as ability 
for personal ^service constituted the claim of heirship, 
among the feudal nations, including our own. And as, 
among them, together with the nations of antiquity, 
the agnatic succession was in general preferred, so is it 
among the Hindus ; the instances, in which females are 
allowed to inherit, being deemed exceptions. (*) 

Failing issue ,of the father, inheritance continues to 
ascend upwards to the grandfather, and great-grand- 
father, the grandmother and great-grandmother, the 
latter being preferred in time, by those who contend 
for the precedence, in succession of the mother before 
the father; descending also downwards to their re- 
spective issue, including daughters’ sons, but not 
daughters ; and with the same distinction that has been 
already noticed, as between the whole and the half- 
blood. But, in proportion as the claim becomes remote, 
it varies in particulars with different schools, and 
authors; for the details of which, being beyond the 
scope of a work so general as the present, recourse 
must be had to the two translated treatises on the sub- 
ject, including the summary of Sricrishna Tcrcalan- 
cara, with the notes and remarks of its learned trans- 
lator; as also to the tahular sketch that will be found 


(1) Jim. Vah. ch. XI. sect, vi. 29. 31. 

(2) 3 Dig. 526.455, 

(3) Note to ,rim. Vaii. ch. XL sect, vi, B. 

Guixgadutt .Tha r. Sree Narain Rai \ Beng. Rep. 1312, p, 325, 

(4) Pref, to Dig, p. xxi. Pref. to Treatises, p. vi. 
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in tjie Appendix ; (') as well as to the “ Digest, ’’ ex-, 
pressly on the law of “ Successions. (®) 

In default of natural kin, the series of heirs, in all the 
classes, that of the Brahmin exqepted, terminates with 
the preceptor of the deceased, his pupil, his priest hired 
to perform sacrifices, or his fellow-student, each in his 
order ; (*) — and, finally, failing all these, the lawful heirs 
of the Csliatrya, Vaisya, and Sudra, are learned and vir- 
tuous Brahmins ;(*) - - a description, however special, yet 
too comprehensive to be consistent with the right of 
escheat, for Avant of heirs, in the king ; and, therefore, it 
has been narrowed, in construction, to such as reside in 
the same town or village. ('’) In the event of the estate 
of any of tliese vesting by inheritance in a Brahmin, as 
he, being such, cannot perform obsequies for one of an 
inferior tribe, the duty may be discharged by the sub^ 
stitution of any qualified person, equal in class with 
the deceased : and, in all cases, wdierc the heir is under 
a disability, he must take the same course, paying the 
person employed for his service. (•') 

Failing all pi-ecedlng claimants, the property of any 
of the inferior eiasse.s vests, by escheat, in the king : 

*■ >5 

(1) Ajipciitl. p. 

(2) Jim- VmI). cli- XI. nflct. vi. to tile end. 

KpcJtpitulafioii by Sricrbliiia Tarcalancara. Id, p. 221. 

Mit. on lull. cli. n. sect. v. and vi. 

o Dig. — b:VJ, Menu, ch. IX. 187. 

(ii) Jim. Vail. ( h. XI. sect- vi. 24, 

Mit. on lull. ch. II. sect, vii, S Dig. 533. 444* b04. 

(4) Jim. Vah. ch. XI. .sect. vi. 27. Mit, on, Inh. ch, 11. sect. vii. J 4. 

3 Dig, 537. Post, p. S08. 

Daya Crama Sangraha, cli, I. sect, x, 27, et seq, 

(o) Jim. Vah. rh. XL sect, vi, § 27. 3 Dig. 537. ^ 

<6) 3 Dig, .346. 
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whi9> a8 with us, may be said to be, in this respect^ 
uU'mus hares ; 0 and, as an incident, he is to cause 
obsequies to be perfonned for the deceased. (®) But 
the estate of a Brahmin descends eventuallv, and ulti-^ 
mately, to Brahmins, or learned priests. 0 That it 
cannot be taken as an escheat by the king, “This (say? 
“ Menu) is a fixed law.”('*) For the king to take it 
under any circumstances, or for any purpose, other than 
that of protection, and preservation for the rightful 
owner, would be^ sacrilege, equivalent to that of appro- 
priating what has been consecrated to the gods, (f) 
Rather than it should so escheat, should there be none 
of the same class competent to take it, (meaning pro- 
bably, as before, in the same town,) it is “ to be cast 
“ into the waters figurative declaration, doubt- 
less, never intended to be literally, and universally 
enforced. 

As holy raendiceints, and avowed devotees, such as 
hermits, Q') ascetics, ('') and professed students of iheo- 
logy, (‘^) in abdicating all worldly ties, lo.se their title, 


(1) Jim. A' ah. ch. XI. sret, vi. (> 3%, 

Mit. on -Inb. ch. II. sect. vii. ^ 0, 

A-rihaspati, 3 o3?i. Narcda. 

(2) Tiie A^islinu Purana, 4- 3 Dig. 623. 

(.3) Saiicha and Lichita, 3 Dig. ,^39. 1 Id. 469. 

Mit. on Inb. ch. IV. sect. vii. 5. 

Append, p. 236. — E. and vide post, p. SOB. 

(4) Menu,ch. IX. 3 09, 

(5) 3 Dig. 587. 

(6) Nareda, X Dig. 335, 3-36. 5 Jd. 541. 

(7) A^anaprasta. 

(8) Yati, or Saqyafti. 

(9) Brahmachari. 
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as heirs, to those to whom they are by nature related, (‘) 
so is any property that they have, such as the hoard of 
wild rice belonging to a hermit, the gourd, clout, and 
other similar effects of an ascetic, and the ^ooks, clothes, 
and the like, of a student, (®) transmissible, not accord- 
ing to the general law of inheritance, but among them- 
selves, as with us in the case of corporations. (*) Of 
such successions an. instance will be found in the Appen- 
dix, (*) and several in the Bengal reports, referable to 
the religious order of Sanifasis, or Gosains ; who, being 
restricted from marrying, and consequently precluded 
from leaving legitimate issue, are, on their death, suct 
ceeded in their rights and possessions by their GhelaSy 
or adopted pupils. (®) It may be added here, that lands 
endowed for religious purposes are not inheritable at all 
as private property, though the management of them, 
for their appropriate object, passes by inheritance, sub- 
ject to usage ; as in the case of many of the religious 
establishments in Bengal, where the superin tendance is, 
by custom, on the death of the incumbent, elective by 
the neighbouring mohunts, or principals of other similar 
ones. (®) 

(1) Post, p, 225. 

(2) Note to Jim. Va.h. ch. XL sect. vi. J 36. 

(S) Jim. Vah. ch. XL sect. vi. 3,7. Mit. on liih. ch. II. sect. riii. 

3 Dig. :>46. Daya Crama Sangraha, ch. I. sect. x. 3.^, et seq. 

(4) Append, p. 257. 

(5) Beng. Rep. 1806. p. 73. 92. Id. 1807. p. 144. Id. 1810. p. 246- 

< 6) Elder Widow of Rajah Chutter Seiii v. younger Widow of ditto; 
Beng. Rep. 1807. p. 103. 

Narain Das v. Bindhabun Das, Id. 1814. p. 481, 

Append, p. 259, — Sir W. Jones. 



HELD IN SEVERALTY. 


173 


Thus does property in general vest, on the death of 
the owner, who has held it in severalty, and is repre- 
sented by a single heir; but the tenure is more usually 
joint and undivided, such being the primeval, and na- 
tural condition of Hindu femilies; the consideration of 
which, involving partition among coparceners, will , form 
the subject of the following chapter. 
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CHAP. VIII. 

O^T INHERITAXCI' OF PROPERTY HELD IN 
COPARCENARY. 

The foregoino^ chapter has proceeded on the supposition 
of the property of the deceased having passed to a single 
heir, lineal or collateral, in the descending or ascending 
line ; or to tliose entitled to succeed, failing all natural 
connexion, so as to vest at last in tlic rrija, or king, as 
the ultimate and universal representative; — such appear- 
ing to he the simplest form, in wliicli the subject could, in 
the first instance, be presented. But, it ol'tener happens, 
that he is succeeded on his death by a plurality of |>ersons, 
entitled as Coparceners, making together but one heir ; 
like the descent with ns, by the conunon law, to females, 
or by particular custom, as gavel land, to all the males in 
equal degree. To this descendibility of estates, by the 
Hindu law, to all the sons in common, tliere appears to 
have been ever, in point of fact, an exception in the case 
of the crown ; as it is with us, at this day, in the same 
case, where there are only females to inherit. The ex- 
ception, arising from the nature of the thing, is noticed by 
Menu, who speaks of a dying king “ having duly com- 
“ mitted his kingdom to his son;”(0 course, which Jagan- 

(i)rOeria, cL. l.X. jl'o. 
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natha refers to usage rather than to lavv.(*) Upon the same 
principle of usage, stands, with respect to many of the great 
Zemindaries of Bengal, and other parts of India, at this 
day, the exclusive succession of the eldest son,(“) or of a 
Jobrai, (Yava-Raja, jmenis mi’,) — a young prince, asso- 
ciated to the empire, as coadjutor to the king, and 
his designated representative. (") With these exceptions, 
the rule of coparcenary prevails; in investigating which, 
it is necessary to observe, that the deceased may have left, 
not only more sons than one, bnt brothers, as well as a 
widow or widows, and d‘aughter.s, together with other 
dependants ; and .such sons and brotlicrs may liave their 
wives and children respectively, the whole having consti- 
tuted, in the lifetime of tlie deceased, (itot so many copar- 
ceners indeed, in tlie proper .sense of the term, but) an 
undivided famiJi/. Or, suppo.sing him to have been a 
single man, with collateral relations only, their descend- 
ants and connexions, all living together in coparcenary, 
his death makes no dilference in tliis respect among the 
survivors. If undivided while he lived, till a division 
takes place among them, they still continue so, in point 
of law, howsoever appearances may indicate a dillerent 
state ; which leads to tin? consideration of, I. The state of 
the family, remaining undivided. II. The right of par- 
tition. III. The properly to be divided. IV. How 


(1) 2 121, 122. viioe also, Id. p. I IB. 1B8. ttnd 3 Id. \)7 , 

(2) BeomIab Dibeh r. Guculnetb j Hop. ante 1 ?>().). p. 32. 

Koonwur Bodh Sing r. Sconatb Singh j Id. 1813. p. 415. 

Post, p. 211. Append. 262. — K. 

(3) Ramgunga Deo r, Doorgamnne.t Jobrai; Peng. Rep. 1609. p. 200. 

Urjuii Mauie Thakoor i*. Ramgahg.a Deo; Id. 1014. p. 469. 
Append, to ch. p. 
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partition takes place. V. The proof of it, if disputed. 
VI. Matters subsequent. 

I. The inheritance having descended in coparcenary, the 
characteristic of this state, while it continues, is, with 
reference to the property and management of it, a com- 
munity of interest ;(^) though, in order to avoid confusion, 
reason and law alike suggest the propriety of adopting 
some one to conduct the family concerns. The eldest has 

a claim to this confidence, but it is subject to character, and 

* 

the general sense of the coparceners, without a concurrence 
of which no express or implied pretension of the kind 
can have any validity. 0 This management regards the 
dealings and transactions that are carried on under it, 
professedly on behalf of the family ;(’) the obligatory force 
of which becomes of importarflcc alike to the members in 

t 

general, and to creditors. In this capacity, all his acts 
and disbursements, to be of validity, must be for the 
general good, if not for the immediate and indispensable 
maintenance of the whole ; — for objects, chargeable 
upon the common stock, including works of piety, which 
it concerns all should not go unperformed ; (*) with this 
difference, that where his acts have been for the support 
of the family, the charge is in its nature binding upon 
the joint property, though the remedy may be against 


(1) Prima societas in ipso conjugio cstj proxiraa in liberis ; deiude, mm 
iiornus ; communia omnia. 1 Cic. Offic. lib. i, 17. Oxford edit. 4to. 

(?) Jim. Vah. cli.I. .36, 37. 2 Dig. .^33. Ante, p. 112, 

Append, p. 26.5. — C. and E, 267. 269. 

(TO Jim. Vah. ch. III. sect. i.l5. Vyasa, 2 Dig, 189, 

Pmnnath Das v. Calishunker G. ; Bengal Rep, ante 1805. p. 49. 

(4) IVlit. on Inh, ch. I. sect. i. 28, 29. 
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him only by whom it was incurred, or who at the time 
may have been the acting manager; whereas, if in the 
course of. trade, or for charitable purposes, in order to 
its being so, it must have had the consent of the rest, 
express or implied. (^) Accordingly, it imports creditoi's 
to take notice, whether the family, with which they are 
about to deal or contract, betlividccl, or undivided; and, 
if the latter, at their peril, to see that the transaction be 
one, by which the rest of the co-heirs will be concluded; 
since, otherwise, he only, with whom it has been en- 
tered into, will be answerable for it, and not the common 
stock. Such seems to be the result (jf the decisions re- 
ferred to below ; (') of which those at Bengal rest upon 
the highest living authority in Hindu law, — that of Mr. 
Colebrooke; who, upon this point, and with reference 
to a case at Madras, upo#wliich lie was consulted, held, 
that the consent of the shai’crs, Express or implied, is 
“ indispensable to a valid alienation of joint property, 
“ beyond the share of tlui actual alienor ’ — observing, 
in the course of his opinion, “that the only doubt which 
“ the subtlety of Hindu reasoning might raise, would 
“ be, whether it be maintainable even for his own, the 
“ property being undivi/led. Such may be the con- 

struction of a passage in tlie Mitaeshara, on the ground 
of co-ordinate property. (') But, where each parcener 

is considered to have, vested in him, during the copartner- 

(1) A])pexjcl. p. C. 

(2) PrannatL Das v. Calishunker Gboo&al , T'ong. Hep, ante 1805. p. 5l. 

Slieva Dass v. Dishocath Dobee; Itl. p. 46. 

(3) Notes of Cases at Madras, voL ii. p. 329. 

(4) Mit on Inh. cb. I. sect. i. 30. 2 519. 
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ship, a several, thotigh unascertained right, as is the 
case where the authority of Jirnuta Vahana prevails,(*) it 
is clear that there may be an assignment before parti- 
tion : the alienee becomina^ a sort of tenant in comraor» 
with the other parceners, admissible, as such, to a dis- 
tributfon by lot ; (*) and even, with respect to an aliena- 
tion of the whole, it would be good for the alienor's 
share, though, for his attempt to dispose of more, tin- 
warranted, he would be liable to penal consequences;(*) 
The same eminent person was carcfid at the same time 
to admit the force of circumstances, under which, consent 
in these cases may be presumed ; especially when the 
management of the property supposes a power of dis- 
posal; and, generally, Avhen the acts, or even silence of 
the other sharers, may have given him a credit, and 
the alienee had no notice.(*f It is obvious that, in 
a multitude of cases here contemplated, fraud and 
collusion, on the part of the co-heirs, would be im- 
putable; and, wherever this is manifest, the conse- 
quence is so likewise; once ascertained, it never is to 
succeed. ('■) But, wherever they appear to have been 
unconscious of a transaction militatinof against their 

O O 

interests, the policy of the law would be, to exact of the 


(1) Sricrislina, note to Jim. Vtiii. Tl. tfB. 

2 Dig. 104;. 

Daya Crama Sangraha, cli. XI. 2, .*>, 7, 

(2) 2 Dig. J04. 

(3) 2 Dig. 105. 

Append, j). 2H4. — E. 

Anunchuiid Rai v. Kishen Mohun Bunoja ; Beng. Rep. 1805. p. 32. 
llajbulubh Bbooyan v. Mt. Buneta De ; Id, ante J805. p. 48. 

(4) Append, p. 277. — C. 

(5) Menu, ch, VIII, 165. 
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pe^soa SO dealing with, the manager, or other member 
of the family thus abusing his power, the most extreme 
caution ; for, though the want of notice may be always 
pleaded on the part of the alienee, yet it is to be so pleaded 
as a circum'fetance only, and not in bar ; nor, even as a 
circumstance, is it to be attended to but with much reserve ; 
open, as it must always be, to argument, and leading to 
endless uncertainty, as well as to perjury; — so much bet- 
ter is it, that the rights of subjects should depend upon 
certain and fixed principles of law, ratlier than upon con- 
structive inferences, by' which justice is but too often 
misled, and loose and pernicious practices^encotiniged, to 
the subversion of property ! In favour of a bondjidc alienee 
of undivided property, where the sale or mortgage could 
not be sustained as against the family, such amends as it 
could afford would be due, out of the share of him, witli 
Avhom he had dealt; and, for this purpose, a court would 
be warranted in eirforcing a piirtitioD.(*) 'flie necessity of 
inquiry, on the part of persons dealing with a family'^ that 
may be undivided, will be naturally greater, where mimrs 
happen to be concerned; wlip, in general, will not be 
bound but by necessary acts, or such as are evidently for 
their benefit; the jealousy, in their favour, of the Hindu, 
corresponding with that of the Englisli ]aw.(') To Avhat 
specific charges, on behalf of particular members of th<‘ 
family, the joint fund is liable, will be the subject of a 
distinct chapter.(^) 


( 1 ) Append, p- 283.-— C. 

(•i) Append, p. 282. 296. — 

(3) Post. ch. X. p. 226. 

V 2 
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II. As to the right of partition, it is far from commen- 
surate with the interest existing in the property ; numbers 
being eventually concerned, who cannot demand a divi- 
sion. Thus, the females of the family have a right to be 
maintained, and provided for out of it, as will be seen in 
the chapter just referred to. — But, since a wife cannot 
claim partition as against her husband, nor a daughter a 
share upon its taking place in the life of the father, (‘) so 
neither can the one, nor the other, generally, (®) call for it 
after his death. This can be done by those alone, who are 
considered as heirs; in contradistinction to those, who 
have a claim only to be maintained , — of which latter de- 
scription are the widow or widows of the deceased, leaving 
at his death male issue; — the principle being, that the 
right is co-ordina.te with the gift of funeral cakes. (’) It 
may take place with reference to one only, leaving the 
rest as they were before, undivided ; or, it may be gene- 
ral, all consenting. According to Menu, it has been 
thought to be prohibited during the life of the mother ; 
his words being, that, “ after the death of the father and 
mother, the brothers may divide the paternal and mater- 
“ nal estate.” (*) But the author of the Smriti Chandrica 
has explained the meaning to be, that the death of the one, 
and of the other, has reference distributively to their re- 
spective property ; so tliat tlie partition of the father’s 
may be made, living the mother, and that of the mother’s, 
while the lather is yet in existence ; tliere being no reason 

(t) Ante, p. IIT. 119. 

(2) Ante, p. t4‘:£. 

) Devala, 5 Di^. 10. 

(4) Menu, ch. IX. lO-t. 


Daya Crama Sangraha, ch. VIII. 1. 
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to Wait the demise of both, in order to divide what has 
belonged to either ; neither having ownership in the 
other’s property, where there are children. Jimuta 
Vahana, inr^eed, denies the lawfulness of distribution, 
while the mother survives, (‘) but his opinion is con- 
strued by his commentator Sricrishna, and others, as im- 
porting only that such partition is wrong, not that it is 
null. 0 And the result of a careful examination by Mr. 
Golebrooke, of every material passage applicable to the 
point, was, that .a division, living the mother, is competent 
throughout every province, that of Bengal excepted ; 
where the prohibition, after all, is considered, by the 
best authorities, to be merely ethical ; so that a division 
in breach of it is not even there invalid. (’’) But, where the 
deceased has left several widows, with sons, more or 
fewer, by each ; in such case, if the number by each be 
equal, in order to avoid the trouble of a more detailed dis- 
tribution, the allotment mayljc to the mothers, leaving it 
to them to sub-divide among the sons, instead of dividing 
to the sons in the first instance; a mode of division called 
Patni-hhaga, or division by wives, in conti'adistinction 
to Puttra-hhaga, or the division by sons.(*) In. this 
there apj)ears nothing ‘unreasonable; but the principle 
of this mode being, that the division to the wives is always 
to be an equal one, its cU'ect becomes very difl’ercnt, where 
the number of sons by each varies. As, if one wife has 
one son, another three, and a third six, and each wife 
takes a third of the property, it is evident that the shares 

(1) Jim. Vahi ch. III. sect. i. IS. 3 Rig. 7f). 

(2) Nate to Jim. Vali. ch. IIL sect. i. 1. 

(.‘3) MSS. penes me. 

(4) 2 Dig. 372- h7.T. ^ Ul. 110. 
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of the sons, all by the same father, will be tei^ diffe^t, 
So unnatural a mode of division, therefore, is allowed only 
among Sudras ; nor, among them, but where there is a 
cusloM iov it, which must of course be strictly proved ;(*) 
though it is said to prevail in the Southern territories of 
India as much as did formerly the custom of gavelkind in 
Kent; thus, to a certain extent, but still in the Sudra class 
only, superseding the law of the Santras; and, to 
opinion, the frequency with whicli references of the kind 
appear to have been made, in the courts «f the Company 
in the Peninsula, seems to give countenance.('") The same 
text of Menu, last cited, is also referred to, as inconsistent 
with the rigid of a single co-heir to call, for partition, sined 
it speaks of “ the brothers being assembled for the pur- 
“ pose — but the construction has been different, and the 
right is distinctly affirmed by Jimuta A'^ahana.(^) It seems 
equally clear, that it may be enforced for the benefit of a 
minor, as where his coparceners are committing waste. 
In such a case, Ids guardian, or, in default of one, any 
relation not interested, woidd be competent to institute a 
suit for the purpose ; (‘) by which his share, being sepa- 
rated, must be secured tor him till he come of age; other- 
wise, as against lurn, a partition would be void. 0 Upon 
tlie same footing, in this respect, with minors, are absen- 
tees, residing in a foreign country ;(«) whose consent, 


( .1 ) Suuirun Singh p. Khtniun Singlj ; Bcng. lU-p, 1814, p, 44o ; where tli<^ 
cii.stom in rjiicslion is called Konlacha7\ 

(x’ l Append, p. to ^291. and Append, to cli. XII. p. 412. 

( :> > .lim, \ ah. ch. 111. sect. i. § 16, 

A Impe nd, p. — C. 

( i) Append. ]». 2t>9, *210. 291.- - C. 

(h) Append, p. 296. — C. 

(6) Ante, ch. V. p. 116. 
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At tbe tirae, not being attainable, partition may proceed 
without it, the law enjoining the preservation of their re- 
spective shares, till the one arrive at majority, and the 
other returns ; and this, in the case of the latter, to the 
extent of the seventh in descent, the right of parceners, 
repiaining at home, being lost by dispossession beyond the 
fourth, i^') Admitting the consent of the mother, where 
|i*iipg, not to be universally necessary, in those parts of 
l^ia where it may be dispensed witli, if a widow of a 

deceased co-heir happen to be pregnant at tlie time of his 

» 

death, or be supposed to be so, eitlier partition should 
wait, or a share should be set aside, to abide the con- 
tingency of her having an al’ter-born sou ; failing which, 
it reverts, and is distributable, subject to the mainte- 
nance of the widow. Or, sliould such a birth take 
place subsequent, thougli not apprelumded at the time, so 
as to have suggested the reservation of a share, an allot- 
ment must be made, by contribution among the parceners 
who have divided, making due allowances ; as in case of 
partition in the life of the father. G randsom, claiming 
by representation, distribution in their case must be 
settled througli their deceased hithcrs ; the aggregate 
sons of each being entiUed per stirpem., not to an equality 
individually with their uncles and cousins. (') And, as 
on partition by a father, so among co-heirs, any one, not 
wanting his share, may wave it by acceptance of a trifle, 

(1) Jim. Vah. ( h. VIII. 

Vrihaspati, 3 Dij;. 440. hh 448. Id. 10. 

.Daya Crama Sangraha, ch. X. 

Ante, p. 116, and Append, p. 330. — K. 

(2) Mit. on Inh. ch. I. sect. v. 2. Catyayana, 2. — 3 Dig. 7. Id. H2. 

Append, p. 
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such acceptance operating as an estoppel against his claim 
ever after. (‘) 

III. As to the property to be divided. — l^on partition 
in the life of the father, there is, as has appeared, a mate- 
rial difference between the ancestral property, that has de- 
scended, and what has been since acquired ; the distribution 
of the latter being subject, in some degree, to the will a^d 
discretion of the father ; (-) but no such distinction exists 
upon partition among co-heii's, whose rigljt attaches alike 
on both kinds, ajid among whom the division of every 
thing must be equal. Things destined to religious uses, 
indeed, remain in common ; e.xcept that the idols of the 
family are, by some texts, assigned to the eldest son, 
deductions in favour of whom are, by the modern law, 
in general, obsolete. (•*) Such is the general rule, founded 
on the supposition of the property not inherited having 
been acquired by the joint labour of all, or under circum- 
stances rendering it common. But this not being always 
the case, and other considerations intei'vening to modify 
the right, this part of the subject will be best discussed, by 
considering, 1. What things are impartible, with the 
reasons rendering tJiem so. 2. Such as are partible in- 
tleed, but in a special manner. 

1. As to things vesting in an individual of a family, 
in exclusion of the other members, the. instance of 

(J ) Mphu, cli. IX. 207. Ante, ch. \'-p. 124. 

(2) Anto, ch. V. p. 

( i » .Hm. Vah. ch. 111. sect. ii. 27. 

Mil. on liih. ch. I. sect. ii. 1. 6. Iri. sect. iii. 4. 

Neclkaunt Raj i-. Munec Chowdraen j Beng. Rep, ante 1005. p. 63. 

Append, to ch. V. p. 121. 
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legalities, and of Zemindar ies, standing upon the same 
ground, has been already noticed ;(') of which it has been 
thought, however, that it is the ruling power only that is 
not subject to divisiop; while the effects and private 
estate of a sovereign, like those of any ordinary indi- 
vidual, are in common, and distributable among all his 
sons.(*) This seems to be the only instance of the kind, 
thi^^ception arising from the nature of the thing, sanc- 
tioned by custom. It may be convenient, however, to ad- 
vert here to some other subjects, upon which doubts have 
been entertained, upon no solid foundation. Such, upon 
a supposed analogy to a corody, as well as on the 
ground that partition of them among a number, for 
whose maintenance they cannot adequately provide, would 
defeat their object, are the Mara Vurtanali, liazar 
Vurtanah, and other dues accruing to the conicopoly 
of a village ; which, though agreed to be heritable, 
have been denied to be divisib]e.(’) But a corody, 
being the grant of an annuity assigned upon some par- 
ticular fund,(^) if made to one of an undivided family 
and his heirs, with nothing in it to control the ope- 
ration of the law, would, upon the death of the grantee, 
leaving sons, descend in c-Ommon, and be divisible among 
them on partition. 0 It is the same with a village 
granted in Srotryum,(^') — a favoiirable tenure, conferred 
occasionally by government, in consideration of the indi- 


(1) Ante, p. 17^?. 

("J) Append, p. 563. — E. 

(3) Append, p. 597. — E. 

(4) 5 Dig. 163. 

(;>) Catyayaiia, 3 Dig. 37 
(6) Append, p. 299. 
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vidual merits of the grantee. Supposing the grant to be 
exclusive, it would not be partible among collaterals ;(‘) 
and consequently, upon the death of the Srotryumdar, 
leaving sons, their uncles not sharing in the inheritance, 
it would descend (not to the eldest merely, but) to all the 
sons in common. And, as to this leading to endless divi- 
sibility, the objection, being inherent, cannot be helped, 
unless obviated by the terms of the grant, imporfi|||^ a 
particular limitation ; since, otherwise, the law must pre- 
vail. Nor is the case of the conicopply distinguishable 
from that of the various offices attached to the pagodas, 
and other religious establishments of the natives, the 
rights of Brahmins attendant upon funerals, and the like ; 
which, however some of them may be disposable by regu- 
lating the periods of their enjoyment, as they are in gene- 
ral hereditary, so are they likewise common and divi- 
sible ;(-) as arc -Aso Jaghires.Q) But lands endowed for 
religious purposes are not inheritable, and consequently 
not divisible, though the management of them may be so,(*) 
Irnpartibility results also from apprupriation ; upon which 
ground, as well as to obviate the inference from their hav- 
ing been obtained at the expense of the joint estate, it has 
been thought right (it seems)' expressly to declare, that 
ivives continue to belong to their respective husbands, 
upon, and after partition. Such is the explanation given 


( 1) PuTtaub Bahauder Sing v. Tilukdhaaee Sing ; Beng, Rep. 1805. p. 101. 

(2) o Big. 375. — Ayipeud. p. 302. — C. 

Mt. Rajoo V* Mt. Buddun j Beng. Rep. 1812. p. 327. 

.Kalachund Chuckurbuttee r, J. Chuckurbuttcej Id. 1809, p. 211. 

(3) Append, p. 263. — -E. 

(4) Elder widow of Raja Chutter Sein v. Youngetr do* of Id. 1807, p. 103 
Ante, p. 173. 
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of “women,” in the several texts enumerating things that 
ate exempt. They are said to respect the wives of the 
co-heirs, the female slaves of the family being clearly par- 
tible.(*) Upon this grpund rests the exemption of the 
clothes and jewels of the different members of the family, 
whether male or female ;(*) but it is confined to such as 
have been usually worn; habitual wear (says Jagannatha) 
beil^ considered as a mode of acq\usition.(‘’) So, by the 
English law, under similar circumstances, it is matter of 
reference, in the Court of Chancery, to the Master, to in- 
quire what jewels, or other things, a lady is entitled to, for 
her 'paraphernalia ; and that the same be retained by, or 
delivered to her. But, by the Hindu law, clothes of value, 
as court-dresses and the like, worn only on particular oc- 
casions, in which all are interested, remain, on parti- 
tion, as before, for common use, unless sold; in which 
case, the proceeds are distributable. (*) And, even of 
common apparel, if one happen to have much more 
than the rest, the difference must be adjusted, excessive 
disparity being in all things forbidden. (•'') The same 
principle of appropriation extends to ilarc-girls ; with 
respect to which, where there are in a family several, of 
whom any of the members have been in the habit of em- 
ploying one in particular to rub his limbs, or for whatever 
other purpose, his property in, her may be confirmed, 

(1) Jim. Vah. ch. VI. Sfct. ii. 23, 24. 3 Dig. 38?. 

(2) Menu, tli. l.X. 219. 3 Dig. 372. 

Jim. Vah. ch. VI. sect. ii. 14. 

Mit. oa Iiih. cli. I. sect. iv. 17. 19. 

(3) Daya Crama Sangraha, ch. IV. sect, ii- 13. 

(4) 3 Dig. 3T6, ibt iieqv Id. 381, et soq. 

(5) 3 Dig. 373. Append, p. 304. And Append, to rh, X. p. 
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when they come to divide ; without regard to any acci- 
dental difTerence between her and the others, as to age, 
strength, or other qualities ; provided that, upon the 
wliole, the partition be equal. (*) If there be but one, it 
can only be done hy compensation. And, where thbre 
being but one, there have existed no such appropriation, 
she may be distributed by computation of time and work 
(alternis vicibics), like any thing else physically indivi- 
sible, Q and which, therefore, where many are concerned, 
can only be enjoyed l)y turns, or in fommon, subject to 
specific distribution by means of sale.(*) With respect 
to women of the kind alluded to, that have belonged 
specially to the father, or other ancestor, they are not to 
be distributed, but maintained, as long as they continue 
to conduct themselves irreproachably. (®) And, as to 
other thiiigs that were his, in a peculiar sense, such as 
clotlies and ornaments, his bed, with its furniture, as well 
as his conveyance and the like, after perfuming tliem 
“ with fragrant drugs, and wreaths of flowers,” they are 
directed to be given to the person partaking of fdod at 
his obsequies. C’) Any other particular article, as a horse, 
or carriage, may be exempt on the same ground ; and, 
analogous to what will be sta*ied hereafter, with respect 
to acquisitions by science, — ^books, tools, and implements 

(1) Menu, IX. 219. Gautnma, 3 Dig^. 380. Id. 374. 

Jim. Vah. ch. VI. sect. ii. § 21. 

Mil. on lull. ch. I. sect. iv. $22. 

(2) 3 Dig. 381. 

(3) 2 Dig. 30.>, Vrihaspaii, 3 Id. 379. 

(4) Jim. Vah. ch, 1. 10. 3 Dig. 373. 379, et seq, 

<a) Mit. oa Inli. ch. I. sect. iv. § 17. 22.— Id. ch. II, fleet, i. $ 7. 28. 

< 0) Mit, on Xnh. ch- I. Sf'ct. ir, $ 17, 18, 22. 
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of art belong generally to those who can best employ 
them, the rest taking to other parts of the property, 
unless where the whole consists of nothing else ; 
in which case there must be a general distribution, 
or a sale, and * equal division of the proceeds. But 
the most general ground of irnpartibility is separate 
acquisition. The common stock (as has been already 
observed) may consist either of ancestral, or of acquired 
property, or of both ; and, having been augmented or 
improved, the benefit, on partition, as well as during 
the period of joint occupancy, accrues to all alike, with- 
out regard to the degree in which each may have con- 
tributed to its enhancement. It is like accretion, under 
the civil law. The property is substantially the same 
that it was, though rendered more valuable by culti- 
vation and care. (') But a member of an undivided 
family, continuing such, and enjoying, in common with 
his co-heirs, every advantage incident to their unsepa- 
rated state, may, in the mean time, acquire separate 
propfrty to his own particular use ; in which, upon a 
division, they will have no right to share. But the 
acquisition, in order to be so, must have been an ori- 
ginal and independent 0140 ; the essence of the e.xclusive 
title consisting in its having been made by the sr)]e 
agency of the individual, without employing- for the 
purpose what belongs in common to tlie family. If the 
family property have been instrumental to it, it vests in 

( 1 ) Mit. on Inh. ch. I. sect. iv. 30, 31. 3 Dig. .3B7 , 

PuTtanb Bahaodet S. t;, Tilakdhasee S. ; Bf'ng. Rep. IB07. p. 101. 

Sheoper»%ii&dd S. v. Kuluader S. ; Beng, Rep. ante 1805. p. 82, 
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the family. (‘) Whether it have been w, to the effect 
of rendering joint that acquisition which was, in fact, 
the product of an individual, may be sometimes a 
question of nicety, suited to the subtle disquisition of 
Hindu lawyers. Assuming as a Hindu principle, that 
de minimis non curat lex, (it being said, on anostlier oc- 
casion, that “ things of ordinary value may be given up, 
“/or they are mere chaff ," in the instances adduced, 
of a coparcener, in the practice of separate agriculture, 
taking a rope for his plough out of the common stpek, 
or of one begging aims, in a pair* of shoes that had 
belonged to it, (•’) it might be disputed, whether such 
contributions could invalidate his pretensions to an ex- 
clusive right in property so acquired. The question, in 
these cases, must be one of discretion. (*) It seems 
ag-reed, that maintenance in the family, during the 
period of the separate acquisition, though it contribute 
to tire end, is not alone sufficient to affect it with 
a joint character, the expenditure for the purpose 
being incidental. (^) As well (says an author) mjght it 
be said that it should be common, inasmuch as the 
acquirer “sucked hi.s mothers milk.”(®) So, though 
there sliould have been ever ,so considerable a disburse- 
ment from the family property, on his initiation, or 


(1) Menu, IX. 208. 

Jim. Vah. cb. VI. sect. i. f 5 , JO. 21. 24. 

(2) 3 Dig. 381. 

(3) 3 Dig. 3.^8, — Append, p. 

(4) Append, p. 306, — £. 

(5) Jim. Vah. ch. VI. sect. i. §. 47. Append# p* 

(6) Visverupa, Jim. Vah. cli. VI. 1. $ 48. .- .y/ 
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marriaige^ neither will this subject his individual gains 
to be^participated ;(*) because every thing of the kind 
is collateral to them, and not with the view in question ; 
whereas, to take the case out of the rule, where there 
has been no conjoint labour, tlie common fund must have 
been directly instrumental. (®) The rule applies to all 
the various modes by which property is acquirable, as 
agriculture, merchandise, service, science, and military 
achievement ; with gifts, or presents ; as also to what- 
ever may have been recovered, by an unseparated mem- 
ber, of family property, which, in tlie time of the an- 
cestor, had been lost. (’) But, with regard to a gift, in 
order to its vesting separately, it must have been pure in 
its motive, and personal in its object ; for, if it were in 
return for something previously given, it would be 
liable to be considered as common property, common 
property having been used in obtaining it. (*) Not that 
wherever there have been mutual gilts, the gift to the 
coparcener is necessarily partible. It depends upon whe- 
ther the one have been in consideration of the other, 
a present made, with a view to a return. 0 A gift under 
such circumstances loses the nature of one ; do iit dcs, it 
is too like a contract, the residt of which is common. 
Nuptial gifts, which a man receives with his wife, are 


(1) Jim. Vah. ch. VI. sect. i. § 49. 

(2) Jim. Vah. ch. VX. sect. i. § 16. 4(>, et .scq. 5 

(S) Jim. Vah. ch, VI. J . 36. Mit. on Inh. ch. I. iv. 6. 

(4) Menu, IX. 206. Jim. Vah. ch. VI. i. 7, et setj. 
Yajnya'walcya, 3 Dig. 343. Mit. on Inh, ch. I. iv. 1. 

^ yj>a«a, 3 Dig. 344. 

(5) 3Dig.363,etfi6q. 
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particularly noticed as exclusively his; (‘)--wliicli is tlie 
more remarkable, as the funds of the family musj^ bear 
the expenses of the marriage; but, as already intimated, 
this does not render them partible, the expenditure being 
incidental only. So, as to what is receiveS at a marriage, 
in the form termed Asura^ at which presents are made 
by the bridegroom to the father, or kinsmen of the bride .(®) 
It must be exclusive also to the donee ; for, if it be niade 
on the ground of his being the son of a particular person 
named, all the other sons (if any) participating in the 
consideration, the effect of common refationship prevails ; 
and it is the same as though it had been expressed as 
for all, in which case there could arise no question as to 
the effect. (■'’) It is of no importance who the giver is, 
and therefore, upon principle, a gift by a stranger through 
commiseration should be the donee’s ; yet such a gift 
enures to the benefit of the family of which he is a member, 
though not referable to the joint funds; and treasure 
found is another exception ; both alms and it being, at 
all events, partible, (f) The instance of presents is of this 
importance, that it is the most usual mode in which 
acquisitions are made, without expenditure ; if) particu- 
larly among the Brahmins, wUh whom they are one of 
the seven recognized means of acquirhig property, 

though not a commendable mode, even when received 

% 

(1) Menu, IX, 206. Jim. Vah. ch. VI. sect. i. J 9. S3. 

3 Pig. 363. Paya Crama Sangraha, ch. IV. sect. ii. 

(2) Mit. on Inh. ch. I. sect. iv. § 6* 

Menu, cli. Ill . 25. Ante, p. 42. 

(3) Sricrishna, note to Jim. Vali. cb. VI. sect. i. $ 5^.; 

(4) STicrislma, note to Jim. Vah. cb. VI. sect. i. J 37,; 

(5) Jim. Vah. ch. VI. sect. i. $ 8. Menu, X. llSi,; 
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from respectable persons ; while acceptance of them 
from low ones is so much the contrary, that it requires 
to be expiated by abandonment and rigorous devotion. (*) 
And, though the benefit of them belongs, in point of law, 
to the individual, in practice, partition of gifts is said 
to be not uncommon, particularly among the liberal; 
founded, it may be, sometimes, on the mistake of sup- 
posing an acquisition to be subject to partition, simply 
because it was obtained by an unseparated coparcener, 
according to an aiufient opinion, that has been refuted. 0 
Next, as to •property recovered; at whatsoever time lost, 
and referable to whatsoever title, so it be family pro- 
perty, (■■*) being redeemed, without use of the common 
stock, it belongs exclusively to the recoverer, notwith- 
standing the former right. (■*) The recovery, however, 
according to some authorities, (») must have been with 
the privity of the co-heirs, unless there appear to have 
been an abandonment by them, of which silent neglect on 
their part may be evidence. (®) It must at least have been 
bond fide, that is, not in fraud of their title, by anticipating 
them in their intention of recovering it. Still less would 
it be available to exclude partition, if pursued in face of 


(1) Menn, ch.. XI. 24. 42. 70. 2.54. 

(2) 3 Dig* 401t Jim. Vah. ch. VD sect. i. $ 53. Id. fleet, ii. ^ 13. 53. 

(3) Sricrishna, note to Jim. Vah. clu yi. sect, i. § 33. Id. ii. :J7, 

(4) Menu, IX. 209. Yajnyawalcya, 2. ,3 Dig. 343. 

Mit. on Inh- ch. I. sect. iv. § 1. 

Jim. Vah. ch. VI. sect. i. ^ 40. 

Daya Crama Sangraha, ch. IV. sect. ii. 11, 

(5) Mit. on ch. I. sect. iv. $ 2. 

Cem 3 Dig. 364, 365. 
and K. 

(6) 1 Digi 214. 


O 
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an expr^s injunction on their pail. (*) It is laid down by 
Jimuta Vahana, and in the Mitacsbara, on the authority 
of Sancha, that land is not included in this rule; a position 
not admitted by Jagatinatha, (*) As to gains by science^ 
the rule applicable to these embraces a variety of particu- 
lars, the root (yirf) from which the Sanscrit word (vidy^^ 
science) is derived, signifying any knowledge, or skill. 0 
“ In fact, (says Jagannatha,) in all cases whatsoever 
“ wherein superior skill is required, the wealth gained ia 
“ technically denominated the acquisition of science.” (*y 
Hence, beside what may be gained by it in its more direct 
and appropriate sense, it includes what is received by a 
teacher from his pupil, or by a priest from those for 
whom he has officiated ; a fee for an opinion in law, or 
upon any other subject on which the receiver may have 
been professionally consulted ; a literary prize, or a re- 
ward for reading in a superior manner ; not to mention 
what is won at play. (“) It extends, also to the liberal 
and elegant arts, among which working in metals, long 
practised in the East, is enumerated, with music and 
painting. Thus, having taken gold, for instance, and 
made it into bracelets, the ornament, so far as respects 


(1) 3 Dig. 367. Daya Crama Saugraha, ch. IV. ii. 8, 9. 

(2) Sancha, 3 Dig. 375. Yajnyawalcya, Id. 3'13. 

Jim. Vah. cli. VI. sect. ii. § 38, 39. Mit. on Inb. cb. 1. sect, iv. § 3. 

.3 Dig, 367. 

See also, Beng. 11 ep. ante 1805. p. 36 ; which seems to have been a case 
of land. 

(3) Jim. Vah. ch. VI. sect, ii. $ 17. 

(4) 3 Dig. 339. 

(5) Jim. Vah. ch. VI. sect. ii. $ 1 to 13. Caty»^a^ ^ 

Daya Crama Sangraha, ch. IV. sect. i. 13, et ^ ' 

2 Dig. 65. 179. 
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the material^ is oommon and partible ; while the value, 
superadded by the skill of the artist, regarded as an ac- 
quisition made through science, is subject to the rule ap- 
plicable to that particular subject. Q) With respect to 
gains by m/owr, falling under the same consideration, (*) 
by these, technically understood, is not meant mili- 
tary pay, which, as to its partibility, is not distin- 
guishable from any other ordinary acquisition ; Q but 
such, where extraordinary prowess has been displayed ; 
being resolved by Menu,(^) and others, into the reward 
of a gallant action in the field, or into spoil taken 
under a standard, after a rout of the enemy ; of which 
latter it is remarkable, that, as with us, it does not vest 
without the assent of the king.0 By the ancient law, 
acquisitions by the elder brother, without use of the family 
property, were partible with such of the rest as had culti- 
vated learnmg ; on the ground that, after the death of the 
father, being in loco parenlis, he could not acquire for 
himself exclusively ; but this consideration of the elder 
brother gradually subsiding, the distinction is worn out, 
and he stands, in tliis respect, as in others, now, upon 
the same footing with any other. (*’) Wherever there has 
existed a use of the joint iunds, or a common exertion of 
the co-heirs, in either of which cases the acquisition is par- 

(1) Jim. Vah. ch. VI. sect. ii. note to and J 11. 

(2) Jim. Vah. ch. VI. sect. 1. $ 10. 12, and note to § 51. 

(3) 3 Dig. 346, et seq. 

(4) Menu, cited in 3 Dig. 367. 

Catyayana, cited in Jian. Vah. ch. V I. 1 . 20. 

(5) 2 Dig. 155. 158. 

( 6 ) 110 - 

Jim. y^. sect. i. $ 54. 

o 2 
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tible, the acquirer takes a superior share. In all other in- 
stances, that of property recovered ekcepted, a share, 
extra the number that is to divide, is given to the special 
acquirer, beyond his equal share ; and, if more than one 
have been concerned with him, they participate in the 
excess.(*) In the instance of pt'operty recovered^ the 
sp'ecial claim of the recoverer is to a fourth only, instead 
of to a double share ; the merit of recovering what has 
only been withheld, not being considered equal to that 
of making a new acquisition.0 But whether by this is to 
be understood a fourth of the whole property recovered, 
or only a fourth of an equal share, added to a share, 
seems uncertain. (”) Claims to extra shares may of course 
be adjusted, witli consent of parties, being sometimes 
treated as discretionary in amount.^ But the specific 
measures are as has been stated. This effect of the use 
of the joint stock, in rendering separate acquisitions, in 
general, common, is attended sometimes vrith injustice, 
where, in cases of small patrimony, large fortunes are 
made by the unaided exertions of enterprising parceners ; 
of which the benefit may eventually be shared by drones, 
who have in no degree conduced to their accumulation. 0 
Nor, to obviate this, is there any resource, where timely 
separation has been omitted ; a right to the benefit of 
each other’s labours being incident, where copartner- 

ft 

(1) Jim. Vah. cli. VI. i. 28. Mir. on Inh. ch. 1. iv. 29. 

\';isishta, 3 Dig. 3 d6. 40.5. 

(2) Jim. Vail. eh. VI. sect. ii. 39. 3 Dig. 366, 367. 

Radhachurn K. v. Raglmouunda R. i Beng. Hep. ante 180.5. p, 36. 

(3) Jim. Vah. ch. VI. sect. ii. 38, Mit. on lull., ch. I.' iv, 3, 

Note to 3 Dig. 366. Beng. Rep. ante 1806, pi 36v ?■ 

(4) Append, p. 317. — K. ’.f- 

(5) Ante, p. 126. Append, p. 360. — C. and E, 
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skip has continued, and the joint property been instru- 
mental. But, where the latter has not been the case, the 
claim to participate fails, though made by an unseparated 
member.0 

2. As to things specialiy divisible; they are distinguish- 
able from such as are impartible, in that the latter are so 
upon the grounds that have been stated, the former, in 
point of fact, being of a nature to render division incon 
yenient, if not, as is often the case, impracticable ; and 
for which, therefore, a virtual partition is substituted, 
where a direct one cannot easily, if at all, be had. Such 
are a road, a way, pasture for cattle, or a well ; with other 
instances that have been already incidentally noticed ;(f) 
and of which the number and kind are indefinite, liable 
to be modified by custom, whether local, or applicable to 
a particular class or community — and, in general, 
where this does not interfere, equality, subject to conve- 
nience, being the object, the means of attaining it appear 
to be left very much to the suggestions of reason and good 
sense, having regard to the circumstances of families, and 
the nature of the property to be divided. 

IV. How partition takas place. Under this head are to 
be considered Jirst, the modes that may be resorted to for 
partition ; secondly, the rules to be observed in making it. 

1. As, on partition by a father, so upon that which 
takes place after his death, beside the method by casting 

(1) Soobuas Lal/v. Hiirbuns Lai ; Bong. Hep. 1805. p. 7 . 

(2) App^dv jii 3 Dig. p. 372, et aeq. — Ante, p. J80. 

Daya Crtoa ch. IV. sect. ii. 13, ct seq. 

(5) Catyayana, 3 Dig. 375. 
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of lots,0 arbitrators may be employed, in which case 
it is public ; or, it may be arranged privately among the 
parties, either with, or without the mediation of frieiids.(®) 
In either of the last mentioned courses, the law prescribes 
an instrument in writing, called by Vrihaspati “ the writ- 
“ ten memorial of distribution,” but it has not rendered it 
indispensable.0— It may be here remarked, that the in- 
struments and agreements of the Hindus are, in point of 
form, models in their way. Penned in general by the vil- 
lage accountants, (conicopolies,) while they express every 
thing that is material, they do so with a compactness and 
precision, not easy to be surpassed. A regular instru 
ment of partition, being entitled according to its purport, 
the things distributed by it are specified by name, and 
may be inventoried on the back, the amount being noted 
also in figures, to preclude any fraudulent insertion sub- 
sequent. But they are considered to be best enume- 
rated in the body ; and this, so as to shew what each has 
received, that the fairness of the division may appear. 
With the date, the names of the parceners are inserted, 
designated by those of their fathers, the same names, 
among Hindus, being usually common to many ; for 
which reason, the paternal names of the drawer of the 
instrument, and of the witnesses to it, are added. Where 
it is olograph, there is the less necessity for witnesses ; 
but they are in all cases recommended. (*) The greateKst 


(1) 2 Dig. 513. 

(2) Append, p. 3 1 9. — E. 

(3) 3 Dig. 408. Append, p. 321. 323. 

(4) Vrihaspati, 3 Dig. 408, with the commentary. 
Yajnyawalcya, 1 Pig. ^3. 
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ci«dit attaches to such an instrument, executed in the 
presence of, and attested by the Raja, and his officers;(*) 
by which is to be understood simply a public, authen- 
ticated attestation. What the law expects in general is, 
that it should 1)6 attested by kinsmen ; the want of whom, 
however, and the consequent substitution of more distant 
relations, or even of neighbours, is always open to be ex- 
plained.(®) Such in fact is the order, in which witnesses 
fbr this purpose are classed ; kinsmen being described as 
persons allied by community of funeral oblations, or as 
sprung from the same race ; relations, as maternal uncles, 
and other collateral and distant connexions of the family. 

2. As to the partition itself, accounts being previously 
settled, and debts and other charges provided for,(^) what- 
ever course be adopted, the division of all, acquired as 
well as ancestral, must be intrinsically the same, i. e. in 
general j equal, without deductions ;(*) making allowance 
for disqualifications resulting from defects, moral and phy- 
sical.Q Even under the old law, the right of primo- 
geniture, on partition, operated only upon what had de- 
scended, not upon that which had been acquired. With 
regard to this, as unequal augmentation of that W'hieh is 
ancestral leaves it still, what it was, equally divisible, so, 
whatever is entitled to be considered as joint, is alike 
partible among all, without attention to the degree in 
which individuals may have contributed to its production ; 


(1) 3 Dig. 416. 

(2) .3 Dig. 414. 

(o) cii. X. p. via. 

(4) Ajjte, 

(5) Po6t, cia. IX* p. 213. 
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subject always to tbe special claim of any one, for extra 
acquisitions.(') So, where the enjoyment of wbat is in 
common may have been unequal, that of some having 
been greater than that of others, the shares upon a division 
are still to be the same, the law taking ifo account of 
greater or less expenditure, unless the difference be such 
as to exclude all idea of proportion, the object entirely 
selfish, or the circumstances of a kind to impute fraud.1^*) 
If the family of one brother, being more numerous than 
those of the rest, have, in the maintaining of it, incurred a 
greater expense, so it has been proporfionate, and not 
excessive, the difference is not to be regarded when they 
come to divide ; and the same principle applies as to 
what may have been laid out on the nuptials of a 
daughter, or the initiation of a sonjQ — occurrences, in 
Hindu families, which, it will be seen, constitute a charge 
on the joint property, where they are undivided. (*) But, 
if one, giving a loose to pleasures, in which the rest have 
not participated, have thereby broken in upon the common 
fund to an extent not to be justified, he will, upon partition, 
receive his portion diminished by what he has dissipated; 
though it is said, that if more than the amount of his share 
have been so expended, the law ^oes not direct that the 
excess shall be considered as adebt.(‘) So, in the Bengal 

provinces, but not in Southern India, an unproductive 

« 

( l) M(mu, IX. i?0;3. 2 Dig. 

IVUt. on inb. c h. I. sect. iv. ol. 3 Dig. 387. 

Appentl. to ch. j>. 

3 Dig. 391, to the end of the section. Append, p. 

(3) 3 Dig. lOB. Daya Crama Sangraha, c)». Vll. 29. 

(4) Post, cli. X. p. 230. 3 T' . 

(5) 3 Dig. 239. Vid. post, p, 218, . / - 
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parcener fiiay be shared out of the property acquired ; 
but must receive his portion of the original stock de- 
scended.(0 it is the same of a loan or gift, even for a 
good (as for a religious) purpose, if made by a parcener on 
his sole accounif; or of a sale, a purchase, or an hypothe- 
cation; the principle being, that the patrimony, or family * 
property is not to be arbitrarily aliened ; otherwise, where 
the purpose and end have been the support, the interest, 
or the spiritual benefit of the whole.(*) 

V. With respecl to the "proof of a disputed partition^ 
though the law favours separation, by which religious cere- 
monies are multiplied, (*) it presumes joint tenancy as the 
primary state of every Hindu family; and this especially 
among brothers, it being most natural for such “ to dwell 
“ together in unity.” Important as the question may be to 
strangers, appearances as to the fact are not always to be 
relied upon. The legal idea of regarding, as it 

does, property, a family may be separated as to residence, 
meals, and ceremonies, so as to seem even to their 
neighbours, as well as to others, to be divided, without 
being so; I’emaining, in truth, united in interest. As, 
on the other hand, havipg parted property, they may 
have become legally divided by a severance in their 
worldly concerns ; and yet, continuing to live and eat 
together,(^) performing also in common their solemn and 
accustomed rites, they will appear to be still united, though, 

(1) 3 Dig. 67. Ante, p. 126. 

(2) 2 Dig. 105. 5 Dig. 391, et seq. Append, p. 272. 274.-~-C. 

(3) Menujcli. 1X> 2 Dig, 534. 3 Id. 76. 

(4) Jim. Vafei eh. yi. sect. i. $ 27. 
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in teality, aiid to legal putposes, they are no longer ^.(i) 
This renders moreover, in many cases, where contested, 
(as it often is,) difficult to determine^ whether the family 
be, or be not, a divided one. The question may arise 
among themselves, One member claiming partition, while 
the rest insist upon its having already taken place, at a 
time past. Or it may be raised by a creditor, having an 
interest in considering it as undivided, whereby he ex- 
tends the fund for the payment of his debt, the credit 
having perhaps been given under this idea, though in truth, 
perhaps, a mistaken One. The obscurity in which it is 
sometimes involved, productive, as it is, not only of even- 
tual litigation, but of occasional fraud and injustice, may 
be attributed to the law, allowing partition, without the 
presence of witnesses, or intervention of any deed; thus 
leaving a transaction of such possible consequence to 
Others, as well as to the family, to be performed in secret, 
resting in the breasts, and in the consciousness alone of the 
parties. Where this has been the case, and the interest of 
any one is opposed to the claim, the fact remains to 
be collected from circumstances ; observing, wherever the 
English rules of evidence do not prevail, the distinctions 
that have been noticed, as to the order and credit of 
the witnesses.(*) 

The presumption raised by the law, from the natural 
State of families, in favour of union, may be destroyed, 
by evidence of separate acts, inferring a contrary one, 

(1) 3 Dig. 417, et seq. 

Kbodeeram Serma r. Tirlochuu j Beng, Hep, aate 1805* p. 37, 

(2) Ante, p, 199. 
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ajid amounting to pmof of partition having taken place. 
Such are for this purpose religious ones,Vthe religious 
duty of coparceners being single ; (i) dressing food ; 
transactions inconsistent with the idea of their continuing 
imited, as malting mutual loans, sales, purchases, and 
other contracts ; or becoming sureties, or witnesses for 
one another, on subjects of property. («) To which, as 
indicating the understanding of neighbours, may be 
added, delivery to them severally of provisions, and 
other dues, by the village peasants. 0 Of each of these 
a little more at large, in their order. 

Of the religious duties of the Hindu, scane are indis- 
pensable, others in their nature voluntary. Of the latter 
sort are sacrifices, consecrations, the stated oblations at 
noon or evening, with whatever else there may be of a 
similar kind, the performance or non-performance of 
which respects the individual merely. It being, under 
any circumstances, competent to discharge these jointly 
or severally, it follows that the performance of them, 
the one way or the other, afi'ords no inference as to the 
state to be investigated. The proof in question results 
from the separate solemnization of such, the acquittal 
or neglect of which is jittended with consequences be- 
neficial, or otherwise, to the individual, in his capacity 
of Housekeeper, (Orihasta,) or master of a family, the 
third and most important order among the Hindus. Of 
th is kind are, among others, the five great sacraments, 

(1) Mit. oil Inh, ch. IL sect. xii. 

Nareda* 3 Dig. 407. 417. Append, p. Sifl to 333.-^ C. and E. 

(2) 3 Dig* 4311^ Vrihaspati, Id. 427. Yajnyawalcya, 1 Dig. 228. 

(3) 3 Dig. 429. 
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in favour of “ the divine sages, the manes, the gods, the 
“ spirits, and* guests,” enumerated, described, and en- 
forced by Menu; it being of such, of which it is said, 
that of undivided brethren the religious duty is single, 
i. e. performed by an act in which all join ; severing 
in them, and performing them separately in their re- 
spective houses after partition. (‘) Still, such separate 
performance is not conclusive ; it is a circumstance 
merely. (®) 

Reciprocal gifts and mutual contracts are inconsistent 
with the relation of parceners; in "which, generally 
speaking, every thing is in common. They become evi- 
dence, therefore, where they appear, of partition having 
taken place. So, with regard to income and expen- 
diture, with the infinite dealings in which men’s interests 
are concerned, carried on without consulting each other, 
and this publicly, and witliout reserve ; the same in- 
ference arises. (*) As to separate acquisition, it con- 
cludes nothhag, since, as has been seen,(*) it may take 
place, consistently with copartnership. And, with re- 
spect to any one, or more, of the instances specified, they 
are but evidence; though the concurrence of all, to 
constitute proof, is not requisite. (®) The one the most 
to be relied upon is, the taking food, separately prepared. 
Yet, as it may be matter of convenience, among parceners 


(1) Meuu, ch. IJI. 69 to Rl. Anon, text ccclxxxviil. 3 Dig. Ayo. 
3 Dig. 417, llB- 

(2) Append, p. 325. 

(3) 3 Dig. 418. 

(4) Nareda, 3 Dig. 417. Id. 419 

Vah. ch.XlV. 10. 
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having large families, to have separate cookery, dress- 
ing their victuals apart, this also is but iPifeircumstance, 
which may be explained ; or its effect, in point of evi- 
dence, may be removed, by shewing not separate, but 
joint preparation of grain, for oblations to deities, and 
the entertainment of guests, as well as for other pur- 
poses which, among united co-heirs, are essentially com- 
mon. But, in general, a distinct preparation of food, 
after an agreement to separate, proves partition, and the 
previous agreement may in some cases be inferred from 
that sole evidence ; but more satisfactorily in proportion 
as a greater number of the indicated circumstances 
concur, (’) 

Nor can brothers undivided, or other parceners, be- 
come sureties, or give evidence for each other, any 
more than make mutual loans. The connexion, so 
subsisting, forbids every thing of the kind. With re- 
gard to their being witnesses for, or against each other, 
the restriction does not apply to cases of slander, vio- 
lence, or the like ; but only to matters affecting the 
joint interest, and so raising a direct objection to their 
competency. Testimony therefore between them, ad- 
mitted in such a case;* implies partition. (*) .lagan- 
natha, in the close of his chapter on the subject, ad- 
mitting that liberties may be tak<m with the patrimony, 
inconsistent with the relation under which it is held, so 
as to render equivocal, as proof of partition, many of 
the acts that have been alluded to, sums up the whole 


(l)3B^l2iv488. 
(12)3 Dig. 421, et seq. 
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iiB? ^ following words. “In a donbt (sayS he) ro- 
“ specting a %rioF distribution, amcmg those ’v^ho se- 
‘‘ verally transact commercial affairs, and the like, but 
“ without having separated their preparation of food by 
“ a previous agreement, what (he asks) is the rule 
“ of decision, if tlie dispute concern that property, to 
“ which the transactions relate? — Deduce the principle 
“ of decision (he answers) from reciprocal gift and re- 
“ celpt : for, in that case, donation, which is an act 

“ done for a spiritual end, has been made in contera- 

# 

“ plation of abundant fruit from liberality to a kinsman. 
“ Again, the people know whether these co-heirs have 
“ separated their preparation of food by previous agree- 
“ ment or not. Again, do the peasants deliver to them, 
“ severally, the provisions, and otlier dues from their 
“ village ? Hence also a principle of decision may be 
“ deduced. In like manner, the question may be de- 
“ termined by their annual obsequies for a deceased an- 
“ cestor, their worship of Lacksmi, or other 

“ deities, and the like.” On this topic Jimuta Va- 
hana adds, (^) “ this, and similar acts, can only be 
“done severally by divided co-heirs; any one of 
“them must therefore be considered as a presumptive 
“ proof of partition, on failure of written, and oral eyi- 

“ dence.”(®) 

VI. It remains to consider some waiters sup- 

posing a partition to have taken place. In general, once 

(1) Jim. Vah. ch. XIV. 9. 

(2) 3 Dig. 428. 
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made, it cannot be opcned.0— 'Yet, 1. if effects that were 
not forthcoming at the time, be afterwards recovered, in 
a way to warrant a claim to participation; and, 2; 
much more if concealment had taken place, a discovery 
leads to a second division.(“) In the latter case, the ten- 
derness of the law, as to the means of ascertaining the fact, 
is remarkable, as if any thing like an exertion of authority 
for the purpose were, if possible, to be avoided ; by which, 
however, is to be understood only, that persuasion is to 
be used in tlie first instance, rather than coercion it 
being admitted that, the former failing, naore effectual 
ones may be resorted to, such as ordeal ,(*) a mode of 
course not to be adopted in our Courts, in which trials 
and processes of all sorts are to be according to the pro- 
visions of their respective charters, or commissions. All 
authorities at the same time agree, that, to justify an ulti- 
mate proceeding of the kind, in order to force a discovery 
from an unwilling concealer, there should be a pre- 
ceding inquiry, founded, not upon the light snS|ncion of 
any individual, but upon circumstances, the law forbidding 
hasty recourse to ordeal. (®) This delicacy, suitable to the 
intimate relation of the parties, is by some referred to 
the consideration, that ooncealmenl is simply a moral 
offence, (®) as opposed to theft, which is defined to be the 
taking of another’s goods, where there exists in the taker 

(1 ) Vriliaspati, 3 Dig* 399. Id, 400. 

(3) Catyayaua, 4. 3 Dig, 390. Id. 401. Jim. Vali. cli. XIII. § 7. 

(3) Jiin. Vah. ch. XIII. J7. 

(4) Cat)/ayaaa, 3 Dig, 39:5. Id. 403. 

(5) 3 Dig. 397’.‘T-.See also, 2 Id. 9. CuUuca Bhatta, 1. Id. 440, 

(0)3 Dig. 391- 
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no common property. (i) On discovery, distribution takes 
place, subject to the question, whether the concealer, who 
Would have fraudulently appropriated what he kept back, 
is to receive, with the rest, an equal share. That he 
should, may be cited a number of authorities, including 
that of Jimuta Vahana:(®) to these may be opposed the 
reasoning of the Mitacshara,(*) with the analogy of the 
text of Menu,(^) which, in the case of an elder brother 
defrauding his younger ones; visits him at once with pu- 
nishment and privation. Nor, upon the principle of its 
being still undivided, is he, by whom it has been at- 
tempted to embezzle, answerable for what he may have 
used, provided his consumption have not been more than 
would have subjected him to account, in the ordinary 
course of the employment by one coparcener, of pro- 
perty belonging in common to himself and the rest.(®) 
But, independant of concealment; — 3. Wherever, from 
any cause not understood at the time, the division 
proves to have been unequal, or in any respect defec- 
tive, it may be set to rights, notwithstanding the maxim 
that, “ once is partition of inheritance made ;"{f ) — a posi- 
tion, that supposes it to have been fair, and made accord- 
ing to law.(^) — 4. Distinct both* from fraud and mistake, 

(1) Jim. Vail. cb. XIIL § B, 9. 15, and note. 

3 Dig. 397, ComiTientary on Yajnyawalcya. Id. 401. 

(2) Jim. Vab. cb. XIIL $ 2. *3 Dig, 396, 397, 398. 

Daya Crama Sangraba, cb, VIII. 2. 

(3) Mit. on Inb. cb. I, spct. ix. J 4, 5. 12. 

(4) Menu, IX. 213, 

(5) 3 Dig. 402. 

(6) Menu, IX. 47,-3 Dig. 214. 

(7) Menu, IX. 218.— Jim. Vab, cb, XIIT. 5. 

Catyayana, 3 Dig. 398. Id. 397. 399, 400, 401, 

Daya Crama Sangraba, clu V. 22, 23. and VIIL 4. 
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i$ the the partition aot having been com- 

pleted when it was begun, a residue TeT09.im undivided; 
upon which the rule is, that while it continues in the pos- 
session of any of the co-heirs, the title to their shai’es, of 
such as remain* at home, is preserved to them to the fourth 
generation ; and, where the ancestors of any one have 
been so long absent abroad, it is good as far as the 
seventh. (’) But, whether, in other respects, an undivi- 
ded residue shall be subject to rules of succession relative 
to separated, or unseparated brothers, a dilference of 
opinion exists. (-)* In the mean time, pending its sus- 
pension, contrary to the course while the family continues 
generally undivided, the acquisition of a separated par- 
cener, by means of such residue, is exclusively his ; sub- 
ject to an equitable allowance by him for the use he may 
have made of it ; analogous to the case, as among pai’tners 
in trade, to whom in general the law of co-heirs bears no 
affinity. (■■*) — 5. Not only may an original partition be re- 
formed, by means of a supplemental one, but Ihere may 
be an entirely new one, upon a reunion of any of the sepa- 
rated parceners, competent to the purpose ;(9 and this, as 
well after partition by a father, as among co-heirs. (®) The 
deduction to which, by the old law, an elder brother was 
entitled on an original partition, merged on a reunion, 

(1) Jim. Vah. ch. VIIL 

Devala, 3 Dig* 10. Vrihaspati, Id- 443. 

Ante, ch. V. p. 116. 

(2) Append, p. 322.— C. Mit.on Inh. ch. I- sect. vi. 2. and 16. 

(3) 3 Dig. 401. 

(4) Mit. on Inh. ch. IX. ix. .3. Vrihaspati, 3 Dig. 512. Id. v^53. 

Daya Crama Sangraha, ch. V. 3, et aeq. 

<;.5> JiiB-Vah, ch. Xn.3. 
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reviving to him upon re-partition, being a privilege he 

could enjoy but once.0 A reunited parcener dyhig 
while the reunion continues, leaving no issue, but a 
widow, according to the Mitacshara,0 she is entitled to 
maintenance only, the deceased’s share vesting by survi- 
vorship in his coparceners j it being affirmed by Vaches- 
pati Misra,0 that all texts suggesting her succession, in 
preference to them, relate to the estate of a husband who 
has made a partition with his brothers ; while Jaganna- 
tha, reviewing the various opinions that exist upon the 
point, (♦) contends that there is no difference in this respect, 
whether divided, or undivided : so that the schools differ- 
ing, it may be liable to be differently determined, according 
as the one or the other prevails, in the Bengal provinces, or 
in those depending on the government of Madras. Other 
claims being disposed of, if the surviving reunited par- 
ceners be partly of the whole, and partly of the half blood, 
those of the whole take in exclusion of those of the half :(*) 
while, consisting of half blood only, any rfis-united co-heirs 
of the whole divide with them, — ^union in blood being, 
for this purpose, equivalent to reunion in coparcenary. (®) 
And the participation of the half blood at all in this case 
regards the real estate only; for, as to moveable effects, 
they at all events deScend exclusively to the whole blood, 

(1) Menu, IX. 210. Jim. ch. XII, 1, 

Note on S Dig. 550. Vrihaspati, Id. 476. 552. 

(2) Mil. on Inb. ch. II. ix. 4. — See also Yajnyawalcya, 3 Dig. 507. 476. 
Vasislita, Id. 477. Vacliespati Misra, Id, 

(3) Vachespati Misra, 5 Dig. 477. 

(4) 3 Dig. 478. — See also Menu, IX. 212. Vriddha Menu, 3 Dig. 478. 
Vribasjiati, 3 Dig, 476, 458- Culluca Bbatta, Id. 477. 

(5) Mit. on Inli. ch. II. sect. ix. 6* 

(6) Mit. on Inh. ch. II. sect, ix. 9. 
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1‘^uriited or not.(‘) Tlie share of one who has entered 
into the! fourth order, or become otherwise disqualified, on 
re-partition, vests in his representatives ;(®) and, in gene- 
ral, the rules prescribed for an original partition are appli- 
cable to the one in question.0 

Partition of estates by the Athenian law has met with 
its advocate in the eminent translator of the speeches of 
Is8eus;(*) and the last public act of the celebrated Mira- 
beau was the preparation of an argument, (of which death 
prevented the delivery by him in the National Assembly,) 
against the testamentaiy power, as a source of inequality 
and injustice in the transmission of property. The system 
of perpetual partition may be proper for democratic go- 
vernments, like Athens of old, and modern America. It 
exists partially in England under the denomination of 
gavelkind, a remnant of the old Saxon law ; but has long 
been wearing out, not being adapted to a constitution like 
ours, in which unequal fortunes, and l)ereditary wealth, 
are indispensable to the maintenance of that aristocracy, 
or intermediate class between the prince and the common 
people, which forms one of the essential orders of the 
state. For the same reason, it is unsuitable to France, as 
settled under its late and’present Charter. It may be a 
good institution for despotic countries, such as India ; by 
preventing that accumulation, .which has a tendency to 
produce checks on the supreme power. Accordingly, the 
great Zemindaries of Bengal having been, by the custom 

(1) Jim. Vail, note to cli. XI. sect. v. 36. 

(2) Mit. on Inh. ch. IT. sect. ix. 13. 3 Dig. 476, 

(3) Jim. Vati. cli. XII. .5, 3 Dig. 549, et seq. 

(4) CDUimentaTy on Isasus, by Sir William Jones, p. 168, 

1 * 2 
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of tliG country, or usage of particular families, descendible 
to the eldest, or other appointed son, in exclusion of the 
rest, it became the policy of Lord Cornwallis, when Go^ 
vemor-general, to adopt means for breaking them gradu- 
ally down, by subjecting them, as deaths happened, to the 
law of partition. (’) It has been supposed indeed that, till 
our possession of them, all property was, in those pro- 
vinces, among Hindus, so descendible ; i. e. to the eldest 
son exclusively. Had it been so, the conclusion would 
be, that it had been rendered so by their Mahomedan con- 
querors, innovating upon their ancient institutions. What- 
ever opinion may be entertained of its policy, the course of 
inheritance, as it at present obtains, with this class of na- 
tives, throughout India, is consonant to their original 
law,Q as it seems most agreeable to nature. 


(1) Eleventh Bengal Regulation, 1793. Ante, p. 175. 
(9)M«nu,cU. VII. 203. 
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CHAP. IX. 

EXCLUSION FROM INHERITANCE. 

Exclusion from inheritance, with the Hindu, rests, in 
general, upon the same principle with succession to it ; 
i. e. it is connected with the obsequies of the deceased ; 
fi’om their incapacity to perform which the excluded are 
incompetent as heirs. (‘) The causes of it are sufficiently 
numerous; defects both of body and mind, together with 
vice, constructive as well as actual, being attended with 
this effect; and lastly, devotion to any of the religious 
orders. 

At first sight, it appears harsh to divest of thqir heri- 
table rights, not only idiots and madmen, but the deaf, 
the dumb, and the blind, the lame, and the impotent ; (*) 
and, certainly, disqualification, in this respect, is extended, 
by the law in question, beyond what takes place in our 
own, or other codes ; but when it is considered, how 
unfitted these in general are for the ordinary intercourse 
of the world, Q and that they are, by the same law, 
anxiously secured in a maintenance for life, chargeable 
upon those who replace them as heirs, the severity of the 
enactment is not only in some degree abated, but it even 


(1) Jim. Vail. XL sect. vi. 31. 

( 2) Menu, IX. 201, 202. Jim. Vab. ch. V. § 7, et. seq. 

Mit. ou Inh. ch. 11. sect. x. Daya Crama Sangraha, cb. IL 
(.1) Paudhayaiia, 3 Dig. 316. 2 Dig. 2. 
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adituts of comparison with our own institutions. The 
idiot and lunatic are not indeed, with us, disinherited ; 
butj in effect, their condition, while their infirmity con- 
tinues, differs but in name from that of the Hindu, alike 
destitute of reason. Their property is, by the English 
law, vested in others, subject to their being maintained 
out of it; which is precisely the condition of the Hindu, 
under similar circumstances; with this in his favour, 
that the obligation of maintenance, on behalf of the 
excluded in general, is rendered as cogent as possible ; 
any failure in it being not only a cause of disherison in 
those, by whom it is withheld, but denounced moreover 
for punishment in another world ; (*) thus, in the instance 
of persons, not only wretched and helpless, but, circum- 
stanced as they are, peculiarly likely to be neglected, 
establishing it as a most sacred right. It is only where 
these infirmities are coeval with birth, that the disabi- 
lity attaches : though Jagannatha seems to make the 
case of the madman an exception in this particular ; 0 
and, of the impotent (who is also excluded) it is said by a 
sensible author, to be indifl'erent, whether he is naturally 
so, or by castration. (3) The idiot is described as one 
incapable of discriminating right from wrong, and insus- 
ceptible of instruction ; (*) and various causes are assigned 
for that madness which disqualifies. (^) The deaf, the 


(1) Menu, IX. 202. Mit. on Inh. cK II. sect. 3f . 5 5. 3 Dig, 320.^ 

(2) 3 Dig. 314. Vid. tainen. Id. 304. 

(3) Balambhatta, note to Mit. on Inh. cb, II, sect, x. $ 1. 

Qu. tam. et vid. .3 Dig. 320. 

(4) IVIit. on Inh. ch. II. sect. x. § 2. 

ou Inh. ch. II. scct. x. § 2. 


Jim. Vali, ch. V. $ 9 . 
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dumb, and the blind are, with us, severallj^, as such, no 
way affected in their rights; but, if a man be bom 
destitute at once of the power of hearing, speaking, and 
seeing, the avenues of knowledge thus shut up, and the 
requisites of a social being denied him, he is, by our law, 

looked upon as an idiot, and liable to be treated accord- 

♦ 

ingly. And, upon the same pi-inciple, the ground of their 
exclusion by the Hindu law is stated by one writer to be 
their want of initiation and investiture, arising from their 
unaptness for the requisite studies. (^) By this law, 
privation of any one of these faculties excludes from in- 
heritance, as does lameness ; but it must be entire ; that 
is, the individual must be so lanni, as not to be able to 
walk on either foot ; and so, as to his hands, he must be 
deprived of the use of both. (-) To induce disherison 
with us, from bodily defect, the birth must be a mon- 
strous one ; for, however deformed, or deficient, if it have 
human shape, it may be heir. 

But neither are these, by the law under consideration, 
the only natural visitations productive of this civil disabi- 
lity. Believing, as we do, in the resurrection of the "body , 
we remain ignorant as to the intermediate state of the soul 
after death, possessing * in that particular no distinct 
revelation. But the Hindu conceives his attainment of 
supreme bliss, in the reunion of his spirit with its author, 
to be subject to innumerable transmigrations, according 
to circumstances, and especially according to his conduct 
in the present life ; (*)— a notion, (whether originating 

(1) Jim. Vail. ch. V. $ IB. 

(2) 3 Dig. 321, 322. Jim. Vah. ch. V. § 10. 

(3) Menu, cb, VI. 61. Id. ch. XII. 16, e t soq. 
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with the Hindu, or not,) that appears to have been widely 
adopted in ancient times. (*) Hence his tenderness to 
sentient beings of every description, and reluctance to 
the shedding' of blood ; with his habit, sanctioned by 
law, of attributing to delinquency, in a former state of 
existence, a great proportion of the physical infirmities 
to which flesh is heir. Universally, the sin of the parent 
but too often manifests itself in the debility of the ofif- 
spring ; and the individual, in various ways, feels in his 
frame the direct fruits of his own vicious indulgence. But, 
with the timid and superstitious Hindu, overlooking natural 
causes, maladies, if extreme, are regarded as an expres- 
sion of the divine dispibasure at vice and crime, indulged 
and perpetrated in a prior form ; which it remains for 
the actual sufferer to expiate, forfeiting in the mean time 
his succession. “ Some evil-minded persons, (says 
“ Menu,) for sins committed in this life, and some for 
“ bad actions in a preceding state, suffer a morbid change 
“in their bodies.” (®) Reproduceable to the extent of 
seven successive births, (’) of these morbid and sinful 
marks, presumptive of crime, and obstructive of inherit- 
ance, a copious and minute list is added ;(*) of which 
some of the specimens are sufficiently appropriate, with 
reference to the offence they are considered as repre- 

(1) St. John, IX. vcr. 1. * ‘ 

Non interire animas, sed ah aliis, po$t fnortein^ transire ad alios. (Ca?sar 
Comm. lib. vi, 'll.) Wbenci? Horace’s depcription, mm paimtiis funera 
GaUlie. Upon which the Scholiast says, vcrd persitasione rursus renasuCndi 
mortem mm timchanl. And, to the same ]iersuasion may jtcrhaps be referred 
that passive courage, so characteristic of the Hindus* 

(2) Menu, XI. 48. Append, p. S33. 

(;^)Satatapa, .3 Dig. 31S. 

(•i) IHenu, XI. 49, Ct seq. 
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sentiiig. The disease that disables, (an obstinate, or an 
agonizing one,) must be ascertained to be the sign of an 
atrocious crime, or it has not the effect of excluding ; (*) 
it being, not the disease, but the sin that is the cause 
of the disability ; (®) and hence it may be removed by 
penance, (■’) the impediment continuing to operate, only 
so long as penance remains unperformed. ('*) Thus 
restored, inheritability follows ; there being said to be 
ho case, in which a man competent to the one, is not 
qualified for the other. (*) Of obstinate diseases, ma- 
rasmus, or atrophy, is mentioned as an instance ; of 
Uie agonizing, leprosy; but it must be of the sanious, 
or ulcerous (the worst) kind ;(“) of which a text 
of the Bhaivisha Furana gives a disgusting descrip- 
tion. (^) 

If vice, thus imputed by infei'encc, of which the indi-; 
vidual is unconscious, is to be so punished, and requires to 
be so expiated, much more that of wliich, in his ac- 
tual person, the guilt of the delinquent is established, by 
confession, or proof. “ All those brothers (says Menu) 
“ who are addicted to any vice, lose their title to the in- 
“ heritance.’X**) And, though free from vice, if, destitute of 


(1) 3 Dig. S14. 

(2) 3 Dig. 312. 

(3) IMenii, XT. ^09, et seq. ^ 

(4) Append, p. 3-iO, — K. — Id. 344. — C. 

(5) 3 Dig. 305. 

(6 ) 3 Dig, 30:5. .309, 311, 312. — Mit. on I«h. ch. 11. sect, x. 

See ciKse of leprosy, as justifying suicide, with its aiders and abettors ; 
Beng. Ke.p. 1310. p. 239, and 321. 

(7) 3 Dig. 309. 

(8) Menu IX. 214. — Jim. Vah. cb. V.§ S Dig. 299. 302, ct seq, 

Daya Crama Sangraha, ch. III. 2, et seq. 
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virtue, a son neglect fulfilling, to the utmost of his powers 
prescribed duties, he is excluded from particip^ion. 
Passing by positions so general, and which have not been 
Tfniforinly expounded, certainty will be best sought in par- 
ticular instances. By some, vice, excluding from inhe- 
ritance, is resolved into the unwarrantable pursuit of 
wealth by robbery, larceny, crimes against the person, 
with inferior delinquencies.(^) Of these, such as amount 
to felonies, are attended with forfeiture by our owm law. 
Whether this explanation 'of' the term comprehends 

must be collected from various authorities, (') compared 
as to weight and number. The Digest, reviewing differ- 
ent opinions on the point, says, that many autliors (among 
whom is included Culluca Bhatta) acknowledge the exclu- 
sion of a man addicted to it, and similar vices ;(^) while 
others are alluded to, according to whom, the persons in 
question are not deprived of their shares : but, whether 
by this, or by whatever other means they rfwipute that 
wealth, in which not themselves alone have an interest, 
they lose of their inheritance pro Un/to ; it becomes matter 
of account ; and their allotment, on partition, is dimi- 
nished, by so much as they have squandered or wasted, 
the difference, if against them, • constituting a debt,‘(*) 
leaving it to the pursuit of courses more distinctly crimi- 
nal to work atonce an entire forfeiture. (®) Though oiir own 

(1) Jim. Vah. th, v. 13. Mit. on luh. ch. 11. sect, x, ; 

Vrihaspati, 3 Dig, 230. 301. Nareda, Id. 303. 

(2) Nareda, 3 Dig. 140, Apastainba, 3 Dig, 298. 

(3) 3 Dig, 300. Daya Crama Saiigraha, cli. III. 6. 

(4) 3 Dig. 299, contr.— Ante, p. 200. 

(3) 3 Dig. 298. 500. 
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have not adopted tlie coBstruction of the Roman 1^ 
which regarded and treated the notorious prodigal as «o« 
compos, nor the policy of Solon', which branded him with 
perpetual infamy, it may be recollected that dissipation of 
his feud was, by the law of feuds, a cause of forfeitUPei 
Si vassallus feudum dmipaverit, out insigni dot rimento dc- 
terius fccerit, privabitur.if) And it must be admitted tliatj 
amon g a people with whom a community of interests is the 
most common form of property, it is expedient that some* 
security, likely to be efficient, should exist, to protect fa- 
milies against the consequences, in any of their members, 
of vicious extravagance. In assigning the punishment for 
gaming. Menu is silent as to its excluding from inherit- 
ance. (') — It must be confessed that, with every benefit of 
distinction and explanation, for want of well-defined cases, 
judicially ascertained, and authentically reported, mueh> 
in enforcing the greater part of the law comprehended in 
the whole of this chapter, must be left to the delicate dis- 
cretion of the Judge. In the mean time, the following 
recapitulation and remarks will be received with the respect 
due to the authority from whence they proceed. “ In 
“ regard to the causes of disinheritance, discussed in the 
“ Digest, b. V. ch. 5. seot. 1., corresponding with the 5th 
“ cli. of Jimuta Vahana, and the 10th sect. ch. 2. of the 
“ Mitacshara, I am not aware, that any ean be said to have 
“ been abrogated, or to be obsolete. At the same time, I 
“ do not think any of our Courts would go into proof of one 
“ of the brethren being addicted to vice, or profusion, or of 

(1) Wriglit, on Tenures, p. 44,citiag Zasius, in Usu8 Feud. 91. and Crag, de 
Jur. Feud. 362. 

( 2 ) Menu, IX. to 228. 
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“ iping guilty , of neglect of obsequies, and duty toward an- 
“ cestors. But expulsion from caste, leprosy, and sinSBar 
(Kseases, natural deformity from birth, neutral sex, unlaw- 
ful birth, resulting from an uncanonical marriage, would 
“ doubtlessly now exclude; and, I apprehend, it would be to 
“ be so adjuged in our Adawluts. Thatthe causes of disin- 
“ heritance, most foreign to our ideas, are still operative, 
“ according to the notions of their law among the natives, 
“ I conclude from some cases that came before me, when I 
“ presided in Zilla Courts. I will mention but one, which 
“ occurred at Benares, at the suit of a nephew agafest his 
“ uncle, to exclude him from inherited property, on the 
“ ground of his having neglected his grandmother’s obse- 
quies. He defended himself, by pleading a pilgrimage 
“ to Gaya, where he alleged he had performed them. 
“ His plea, joined with assurances of his attending to his 
“ filial duty in this respect in future, was admitted; and 
“ the claim to disinherit him, disallowed,”(‘) It remains 
to consider one case, that may be said to be, with re- 
ference to personal delinquency, instar omnium — occur- 
ring in every enumeration on the subject, as a cause of 
exclusion, — namely, degradation, or the case of the out- 
caste.(^) Accompanied with certain ceremonies, its effect is, 
to exclude him from all social intercourse, to suspend in 

him every civil function, to disqualify him for all the 

% 

offices, and all the charities of life ; — he is to be deserted 

( 1 ) Per Mr. Colebrooke, in MSS. penes rae. 

(‘^) Menu, IX, 201, Jim, Vah. cb. V, J 3. 

Mit. on Iiih. cb. 11. sect. x. § 1, 2, 

Sancha and Lichita, 3 Dig. 300. Nareda, Id. 303. 

Devala, Id. 304. Brahma Parana, Id. 312, 313. 

Vishna, Id. 316. Baudhayana, Id. 316.. 
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tty his connexiiofts, who are, from the moment of the#en- 
t«ice attaching lipon him, to “ desist from speaking to 
“ him, from sitting in his company, from delivering to 
“ him any inherited, or other property, and from every 
civil or usual attention, as inviting him on the first day 
“ of the year, or the like.”(*) — So that a man, under these 
circumstances, might as well be dead ; which, indeed, the 
Hindu law considers him to be, directing libations to be 
offered to Mams, as though he were naturally so.(f) This 
system of privations, mortifying as it must be, was en- 
force^iinder the ancient law, by denouncing a similar 
fate to any one, by whose means they were endeavoured 
to be eluded ;(*) but this severity was moderated at the 
beginning of the present age, in which it is said “ the 
“ sinner alone bears his guilt ;”(^) the law deeming 
so seriously of non- intercourse, that if one who ought 
to associate at meals with another, refuses to do so, 
without sufficient cause, he is punishable. (*'’) The analogy 
between degradation by the Hindu law, and excommuni- 
cation, as it prevailed formerly among us, holds, not 
merely in the general nature and effect of the proceeding, 
but in the peculiar circumstance of the one and the other 
being twofold. As, with us, there was the less, and the 
greater excommunication, so, of offences considered with 

reference to their occasioning exclusion from, inheritance 

• 

among the Hindus, they may also be regarded in a two 

(1) Menii, ch. XI. p. 185. Id. IX. 2.38. Append, p. 522. — C. 

(2) Menu, ch. XI. 183, 104. Append, p. 335. 

(3) Menu, ch. XI. 181, 1 82. 

(4) Parasara, General Note, at the end of Menu, p. 363. 

(5) Append, p. 337. — C. 
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of viewv This we learn from a case i9iat was 
before the Sadder De wahny Adawlut in 1814 , in Which 
the official Pandits, Imvingbeen referred to, disting-uished 
between “ those which involve partial, and temporary de- 
‘‘gradation; and those W'hich are^^ by loss of 

“ caste;”— observing that “ in the former State, that of par- 
‘Vlial degradation, when the offence which occasions it iS 
“ expiated, the impediment to succession is removed ; but 
“ in the latter, where the degradation is complete, al- 
“ though the sinfulness of the offence may be removed by 
“ expiatory penance, yet the impediment to succession still 
“ remains ; because a person finally excluded from Ids 
“ tribe mxist ever continue to be an outcaste.”(*) the 
case alluded to, the party in question having been guilty 
of a series of profligate and abandoned conduct, having 
“been shamefully addicted to spirituous liquors; having 
“ been in the habit of associating and eating with persons 
“ of the lowest description, and most infamous character ; 
“ having W'antonly attacked and wounded several people 
“at different times ; having openly cohabited with a 
“ woman of the Mahomedan persuasion ; and having set 
“ fire to the dwelling-house of his adoptive mother, 
“ whom he had more than once attempted to destroy by 
“ other means,” the Pandits declared, that “ofaU the of- 
“ fences proved to have bemi committed by Sheanauth, 
“ one only, namely, that of cohabiting with a Mahomedan 
“ woman, was of such a nature, as to subject him to the 
“ penalty of expulsion from his tribe inxvocably ;”~a.nd 

(1) Slieanauth Rai v, MaSSunimant Dayamyee ; BengJ Rep* 1814. p. 434. 

1 Dig. 279. 288, 
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of this opinion was the Court. The power to degrade is^ 
in the first instance, with the themselves^ assembled 
for the purpose; from whose sentence, if not acquiesced 
in, there lay an appeal to the King’s Courts.0 In the 
case that has b’een cated, the question arose incidentally, 
upon a claim of inheritance.; and that case shews that the 
power amounts to a species of cemorship, applicable 
to the morals of the people, in instances to which the law; 
strictly speaking, would not perhaps otherwise extend. 
The sentence can be inflicted only for offences committed 
by the delinquent* in his existing* state ;(*) and, where the 
offence is of an inferior nature, to justify it, it must h^ve 
been repeated. (■*) What distinguishes degradation from 
other causes of exclusion is, that it extends its effects to 
the son, who is involved in his fatlier’s forfeiture, if borii 
subsequent to the act occasioning it.0 Born before, hi 
is entitled to inherit, and takes, as though his father werC ' 
dead. 0 Whereas, in every other instance of exclusion; 
the son, if not actually in the same predicament with his 
father, succeeds, inaintainipg him ; the same right extend- 
ing as far as the great-grandson.(®) And, with regard to 
the father, or delinquent himself, where the exclusion 
from inheriting is not fon natural defects, the cause must 
have arisen, previous to the division, or descent of the 


(1.) Append, p. 339. — E. 

(2) 3 Dig. 31^. 

(3) 3 Dig. 304. 

(4) Devala, S Dig, 304. — Vislmu, Id* 316. 

Daya Crama Sangraha, cE. III. vii. 15^, 

(5) 3 Dig. 321. 

(6) Jim. Vah. ch. V, § 19. — Mil. on InU. cb. II. sect. x. § 3. 

3 Dig. 304. 324. — Daya Crama Sangraha, ch. III. vii, 13, 
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pro|>^erty; if it do not occur till after, the suecession is 
not divested by Hence, adultery in the wife, during 

coverture, bars her right of inheritance ;(®) but, if il have 
once vested in her, it does not appear that she holds it, 
like our widows, in most instancesyuf cfipyhold dower, 
dum casta fuerit only; though, according to an opinion of 
great respectability, for loss of caste, unexpiated by pe- 
nance, and unredeemed by atonement, it is forfeited.(®) 
In general, the law of disqualification applies alike to 
both sexes. (*) 

It appearing, then, that the incapacity to inherit, except 
in^e instance of the outcaste, is personal merely ; that 
one excluded may be said, in every case, to be entitled 
to be maintained ;0 and that, in most, it is in his power, 
at any time, to restore himself to his rights ; — whatever 
may be thought of the wisdom of some of these pro- 
visions, it cannot be said tliat they are universally des- 
titute of justice, or, ♦in any instance, totally devoid of 
humanity. Nor, in comparing this part of the law with 
our own, ought we to forget, that the latter lias made 
none, for preventing the absolute disinheriting of children 
by will. 

It has before appeared, (®) that, on entry into either of 
the two religious orders, the devotee (like the professed 

(1) Mit. on Inh, ch. II. eect. x.fi* note. 3 Dig. 479. 

(2) Mit. on Inh. ch. II. sect, i. 30, 39, 

Vrihaspati, 4, 3 .Dig. 438. Vtiddha Menh, Id. 478, 

Beng. Rep. ante 1005. p. 64. Append, p. 420. — S. Id. 422. — C. 

(3) Append, p. 344. — C. S«e also 3 Dig. 479, 

(4) Mit, on Inh. IT, sect. x. 8, 

(b) Post, ch. X. p. 234. 

(6) Ante, ch. V. p. 114. 
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monk with us before the , Reformation) becomes civi^jiter 
imrtuus; and the next heir succeeds, as though he were 
naturally deceased. (^) And, as the tZewfce himself, ab- 
dicating secular concerns, is incapacitated from inherit- 
ing, so is, very •properly, the religious pretender ^ and the 
eventual apostate. Under the fonner terra may be in-^ 
eluded hypocrites and impostors, used synonymously dis* 
those who, usurping sacred marks, practise austerities 
with an interested design. ('") 

The remaining cause of exclusion to be noticed is, an 
ineoinpetcnt marrfage ; is, where the husband and 

wife are descended from the sanm stock. Such a mar- 
riage being incongruous, the issue of it cannot inherit, 
e,xcepting ‘among Sudras. And the consecjuence is the 
same, wliere the marriage has not been according to the 
order of class. (^) 

The heir, or heirs, under no disability, , having suc'« 
4Wded to the inhei itance, it is next to be seen, to what 
charges this is liable. 

( DMeuu, th. IX. 21J, 212. 

Vaftislita, Mit. on Tnb. cli. II, sect. x. 9 
Vt Dig. .'3. 7. — Catyayana, I<i. 

(^)Devala, 3 Dig. 301. 315. 

Menu, ch. IV. 200, 211. W. ch. VXI. 1 VI. 

Jim. Vail. ch. V. 14. -3 Dig. 327. 

(3) Ante, p.SJ20. 
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CHAP. X. 

CHARGES ON THE Mfell ITA N C I',. 

The charges, to which the inheritance is liable, are of 
three kinds. First, debts, and other obligations, in the 
nature of legacies. Secondly, certain specific duties to 
be provided for out of it, where it has descended to a 
single heir, and out of the common fund, where it has 
vested by survivorship, in undivided parceners. Thirdly, 
maintenance, of ail requiring, and entitled to it. 

1. The first charge to be noticed is the payment of 
debts ; an obligation which the Hindu law inculcates 
upon the heir, as of importance to the peace of the de- 
ceased, equally with the performance of his funeral cere- 
monies ; — the two together constituting the true consi- 
deration for inheritance. I’he most general position re- 
specting it is, that debts follow the assets into whose- 
soever hands they come jC) tlie obligation to pay at- 
taching, not upon the death only of the ancestor, bnt on 
his becoming an anchoret, or having been so long absent 
from liome, as to let in , -a presumption of death. (") But, 

. ' i* 

to he thus binding, a debt must have been incurred on 
a good consideration. Tliis excludes srich as have arisen 
from gaining, or t! ie purchase of spirituous liquors ; except 


( 1 ) Yj’i'juyawalcya, 1 '^70. aiul tuauy pagES. 

(*) 1 Dig. 200 . 200 , 210 , 
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ii? privileged tinjuas, when excesses may be indulged. 0 
Debts due for tolls and fines are also excepted ;0 the 
reason of which may be, that they are to be regarded as 
ready money payments, for which credit will have been 
given, at the risk e^fllini by whom they ought to have 
been received. And, where the consideration of a debt 
may have been such, as in its nature to charge the com- 
mon fund, as for the nuptials of any of the family, the 
expense attending them must have been reasonable, ac- 
cording to the usage and means of the family ; beyond 
%hich, if carried to excess, he, who so imprudently con- 
tracted it will be alone liable, unless it have been adopted 
by the rest. (’) Contracted fairly, for the use of the 
family, l)y whatsoever member of it not forbidden, it 
binds the whole. 0 Much as is said every where of the 
I'eligious tie the son is under, to pay tlie debts of his an- 
cestor, it seems .settled at Bengal, that it has no legal 
force, independent of assets. (*) Buh to the Southward, 
tlie doctrine of the Mitacsliara, supported by the Mad- 
havya, and Chandrica, is said to render the payment of 
the father’s debts with interest, and the grandfather’s 
without intere.st, independent of assets, a Icg’ul, as well as 
sacred obligation. (") - A pciority also’ is prescribed, in the 
payjncnt of debt.s, suitable, in one respect, to the genius of 


(1) Menu.ch. V Ill. 1 i>iR •>9’- 

V'riliasjiati, 1 Dig, SO I. :‘r05. '-‘1 1 . Apprnd. p. dA U 
L Dig. 304. SO/. ;>09. 

(5) 1 Dig. il9\t ‘i9S. 

(4) Meuu, cU- VJ L lOtl. 1 Dig. 21V2, et seq. and 290. 
(b) I Dig, 320. Tsote to Id, 266. 

(6) 1 Dig. 270. — /\pi»eud. from p. 3-16. to p. S.H. 

Q 2 
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the law : depending, first, on class; next, upon the time when 
they have been severally contracted. Where creditors are of 
different classes, the Brahmin is to be pi^eferred in pay- 
ment ; and others, according to tb^ order of their class ; 

while^ g^ng creditors of the -class, the payment 
is to be in the order, in which the respective debts due 
to them were contracted. But, as there is no fraction of 
a day, where debts due have been contracted on the same 
day, the payment is to be jortri by a proportionate 

distribution of tlie assets ; excluding altogether the ,cre- 
ditor wlio, possessing a pledge^i&p trusted to it for Ms 
recovery. (') To these rules, there is an exception in 
favour of a creditor, wiioever he may be, and whensoever 
the debt duo to him was contracted, with reference to assets 
produced by his particular loan ; upon which he has a 
sort of lien, beirig entitled to be paid out of them in the 
first instance ; and in {)reference to any other claimant. (-) 
The course for the payment of debts, on partition, may be 
either by disposing of a suflicieut part of the property for 
the purpose, and tluis paying them ofl’ at once; oi’, 
by apportioning them auioiig the parceners, according 
to their respective sliares -an arrangement which, to be 
binding upon creditors, w ould ‘require their assent. ('*) Mo- 
dified as the details of ; Hindu law are everywhere by local 
usage and practice, hoM ^ the whole of ancient pro- 
visions for the payment of debts are at present applicable, 
must be left to tbe discretion of Courts, exercising juris- 


(1 ) 1 Dig. 376 fo 379. 

( ‘2 ) 0 ui,y ay 51T1 a , 1 Dig. 3S0 . 

(3) Jim. Vail, ch, K 48. Append, p. 
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(liction, within particular limits. What remains to he 


adduced on the subject will be more properly reserved for 


the chapter on Contracts. 

Connected with. discharge of 

obligations, restin^-'wlhe intention of the deic^sted, suffi- 
ciently manifested ; since, though nothing occurs in the 
Hindu law expressly in favour of the testamentary powe^i^s 
as exercised under other codes, it provides distinctly for 
the performance of promises by the ancestor in his life- 
jjpinae, to take effect after his death; and, to this extent, a 
'^'^yrkndly gift," as it called, not being an idle one, and 
far less, one founded on an immoral consideration, being- 
available in law as a charge upon heirs, may be assimilated 
to a legacy.(') But, according to the doctrine of the 
Mitaeshara, such a gift, referring to property held in 
common, in order to be good, must Irave had the consent 
of the deceased’s coparceners. (-) It differs also from a 

legacy in this, that it <loes not, like if, lapse by the death 
of the donee in the lifetime of the donor, but descends, 
according to the general law of inheritance, as low as his 
great-grandson, or fourth in descent ; and, in the- event of 
absence in a foreign country, to the seve)itli.(‘*) Tliis pecu- 
liarity also attends it, thaf, if once vested in the donee, it 
is partible among his co-lieirs, if he have any ; — if, never 
vesting in hitn, in conseciueac^ybf his death during the 
life of the donor, it descends to his heir, the latter takes 


(OMenu, cli. VllT. 159. Jim. Vah. ch. f. § dT- 

C.-itya-yana, 1 Dig. ‘299. 2 Id. 96. T> Id. 

1 Dig. 247. 30S to S0.5. 

( 2) Mit. Ofi liih.cli. I. sect. i. ^ :40. . 

( .>) A|>]jrnd. p. 43 5. -■ S, contra. 
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it, not Hsible to be shared. (*) And, as with us, necessar^ 
funeral expenses are allowed the executor, previous to all 
other debts and charges, to this place may be referred the 
duty enjoined by Vrihaspati to the Hihdu heir, of setting 
apart a phfeon of the inheritanee,Ho defray, on behalf 
of the deceased, his monthly, six monthly, and annual 
obsequies on the ground of wealth being intended for 
spiritual benefit, as well as for temporal enjoyment.(*) 

2. Not less obligatory upon the heirs is the charge for 
the initiation of the uninitiated, andt^ie marriage of the 
unmarried members of the family;' Initiation involves^ a 
succession of religious rites, attended with more or less of 
expense ; commencing with purification, and terminating 
in marriage. They are ten in number ; of which marriage 
is the only one competent to females and Sudras; the rest 
being confined to males, of the three superidr c]asses.(“) 
The duty of initiating attaches to those who have them- 
selves been initiated ; and the provision for it is to be 
made before partition, out of the common stock.Q It has 
been already intimated, (' ) that charges of this nature, to be 
available against tlie inheritance, must be reasonable; 
though tins is seldom attended to. —They regard brothers 
and sisters only, not extending "to collaterals.(®) 

(1; Dijj. 3fi9. * 

(;i!)JiiTt. Vail. cli. XI. sect. ri. 13. Vrihaspati, 3 Dig, 532, 

(3) NoU to Mil. on Inb. eh. 1 , sect. vii. 3. 

Note to Datt. Mim. sect. iv. 23. Noie to .3 Dig. 104. Id, 94. 

Vvihaspati, 3 Dig. 101. 

(1) Mit. on lull. ch. I. hqvU vii. 3. I. 3 Dig. 9(3, 98, 102. 

(^5) Ante, p. 227. 

(3) Append, p. 359.— 
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3. The general claims of the dependant members of the 
family come lastly to be considered ; of which the first to 
be noticed is that of the widow, where she does not take 
as heir, to maintefui^co. In awarding- it to her, what she 
possesses as Stri4hd^, or her pccnliar property, is to be 
taken into account; the utmost that she can claim being, 
to have it made up to her, equal to what -would be a son’s 
share, in the event of partition.(*) 

The right of tlie widow to maintenance, where she does 
,-not take as lieir, and where any peculiar property that she 
possesses is not sufficient for the purpose, being .esta- 
blished, it remains to be seen, in what this cliarge on the 
inheritance consists, and how it is to be provided for.(-) 
It may be supplied by an assignment of land, or an allow- 
ance of money ; in cither case proportioned to her support, 
and that of those dependant upon her, including the per- 
formance of charities, and the discharge ol’ religious obli- 
gations ; and this always, with a reference to the amount 
of the property, so as, at the utmost, (as has been siiid,) not 
to exceed a son’s, or other parcener’s share. In whatever 
way the provision is made, care should be taken to have it 
secured. The manner of doing- this is discretionary, there 
being no special law, •directing how provision is to be 
made. Whether, in estimating her Siridhaua on the oc- 
casion, her clothes, ornaments, and the like, arc to be 
taken into account, or only such articles of her property as 
are productive of income to her, or conducive to her sub- 
sistence, does not distinctly appear; though tluj restricting 

( 1 ) AnU-. |). I 17. Aj\pciuL ;>. u> .S70» 

(2) Append, p. :i7l to 
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the account to the latter would seem to be reasonable, 
considering the object. (*) An opinion, that her mainte- 
nance .should be independant of her peculiar property, is 
unsupported. (®) As chastity is a condition of her inherit- 
ing, on failure of male issue, (®) so, It would seem that, 
by a want of it, she forfeits her right to maintenance ;(^) 
as, under similar circumstances, does the wife her alimony, 
by the ecclesiastical law of England ; leaving it a que.stion, 
however, in the case of the Hindu, whether, notwithstand- 
ing, f?he be. not entitled, (as oiitcastcs generally are,) to food 
and raiment. (*) Wliere lier husband’s property proves de- 
ficient, the duty of providing for lier is cast upon his re- 
lations; and, failing them, upon her own ; an obligation 
that attaches, though .she should liave wasted what was 
assigned to her for the purpose ; giving colour to the. law, 
requiring her to live with them, that they may watch and 
control licr conduct. t’'’) The grand mother also, forming 
a part of tlie family, fs alike entitled to maintenance. ;(*’) 
as are also the ,stcpnK)ther.s.(') Married .sisters are con- 
'sidered a,s proYidet.! ibr.('’/ Unmarried ones, maintain- 
able out of the iamily property till mari-iage, are, upon 


( t) Ap]:erd. p. 377.---F. « 

(2) A}>pciHi. }>. 37 i). — E. 

(3) Ante, ch. Vll. p. 1.37. Post, ch. xu p. 2d'J. 

( 4) A]ij)Oii(l. p. 314. 3U2. It has been sugge.stc d, that thf consequence of unchas- 
tit}' by a Jlindu female attaebei? only wln'ro it i.s of a special nature j as by 
tho w.ife or willow of a prvceptor wirli his puj^il, or with a man of aii in- 
ferior ca.ste. — ]hii, quere, Wbatatithoi ity there is for so restricting it? 

(5) Mit. on Inh. di. II. sect. i. 7. 37. Id, sort x, 14, 13. 

.Tim. Vali. cb. V. It). 3 Dig. 324. 17*). 

I’ost.ch. Xr. p.243. 

(6) 3 Dig. 12, 27. 30. 00. 

(7) Daya Crama Sangraha, ch. VII. .‘l.^But see Id. 7, 8. 

{3) Append, p. 3B3. — C. 
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paiTition, a charge iipon it, to the extent, as is coiii-” 
monly said, of a quarter of a share ;(*) an allotment 
explained by various authorities, including the Chan- 
drica and Madhavya, as meaning a sufficiency only 
for the expenses of ll^ir marriage ; and 'widowed ones, not 
otherwise provided for, are entitled to be nuuntained^-) 
The difficulty attending the apportionment to a sister, of 
an aliquot part of a brother’s share, is removed, by shew- 
ing, that the allotment intended is not a fourth to each 
sister, to be deducted from the share of each brother, 
(which, accordingto the state of particular families would, 
it is admitted, render the ]>artition, as between brothers 
and sisters, quite disproportionate,) but a participation, 
out of the whole, equivalent to the fourth of a brother’s 
share, without regard to the number of b]-others.( ’) Where 
the widow succeeds as heir, she, takes, subject among 
other things, to defray the education and nuptials of an 
unmarried daughter ;(^) — as also to maintain those whom 
the deceased was bound to support. 

But neither are tliesc all the cliarges to which the in- 
heritance is subject, before it is distributed. It has been 
seen that, in the Sudra class, illegitimate sons succeed as 
heirs, wholly, or partially, according to the state of the 
family in that respect ;(^) and, in all the classes, as with 

(1 ) Mit. on Inh. ch. I. sect. vii. :>, 6. * 

Jim* Vab. note to cb. XI. sect, i- 20. 

Menu, ch. XX. HJ'J. 3 Dig. 90. et scq. 

Append, p. — C. , i 

(2) 3 ‘Dig. 92, et seq. 

(S) Mit. on Inb. ch. I. sect- vii. o, et soq. 

(4) Jim. Vah. ch. \I. sect. i. ^ 6,3. 66. 

5 Dig. 489. 1 Id. p. 321. .3 x ' 461. 

(.S) Ante, p* 101. 153. 
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US, it is the duty of the parent to maintain issue of this 
description ; an obligation that attaches to the survivors, 
and is to be provided for upon pai;tition.(') The mothers 
of such children also have the like claim, which the pro- 
vidence of the law, not content witht securing for them, 
in all ordinaxy cases, has been careful to charge upon 
heirless propeity, in the hands of the king.(“) The claim 
of another class of dependants remains to be noticed, — 
namely, tliat numerous one, the subject of the preceding 
chapter, excluded, some by their destiny, others by va- 
rious disabilities, froin inheritance ; but all, by the hu- 
mane provision of the law, entitled, out of it, to an abund- 
ant maintenance ;(*) — all, unless the outcaste, and his 
issue subsequently born, arc to be excepted. ('‘j Accord- 
ing to Memx, the substituted heir is to provide it for life, 
without stint, to the best of his power, subject to penalties 
and consequences, that have been already stated. 0 With 
regard to the outcasts, and his issue, authorities differ 
: — upon which it is observable, however, that he is 
not excepted by Menu, and that he is admitted by 
Yajnyawalcya. It is true, the measure is resti’icted to 
“ food and raiment — to wdiich, if the outcaste hQ ad- 
missible, it would seem difficult to exclude the adulterou.s 


( l)Mit. OH Ixih. d». 1. sect, 

Ante, p. W3. 

(2) Mil. on Inb. ch. 11. sect. i. § 7, 28. Jim. Vali. cli. XI. sect. i. ^ 48. 

(3) Memi, ch, IX. 202. 3 Dijr. 318 - 

f 4) J ira. V ah. cb . V. 1, 1 . 

(5) Ante, p. 166 , Momi, ch. IX. 202. 

(6) Menu, ch. IX. 202. Mit. on Inh. cli. 11. sect. x. I. 

.Jim. Vah,, citing Devala, ami Bautlhayana, cli. V. 11, 12. 

(7) Mit* on Inh. ch. II. sect. x. 5. 
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widow. Of persons disqualified to inherit, their childless 
wives, continuing chaste, are moreover to be provided 
for; as are also the .maintenance and nuptials of their 
unmarried daughters. So anxiously careful has the Hindu 

A 

law been, that tlu^e shall exist no final distress in fami- 
lies, while means exist to prevent it, even in instances of 
the most undeserving ! 
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CHAP. XI. 

ON W I D O W H O OD. 

It has been seen, in a former chapter, (‘) that the wife sur- 
viving her husband, succeeds as heir to him, in default 
of male issue. It remains to be shewn in the pi’esent, 
how the widow’s property descends, whether inherited 
from her husband, or otlicrwisc derived, premising some 
account of the state of widowhood among the Hindus ; — a 
condition too pecidiar, not to demand a distinct and 
separate consideration. The entire subject will be com- 
prehended under the two following lieads : vi/.. I. What 
regards her /;t7’Awo 11. What regards her 

I. In considering t*ne law as it regards her pei'.son, 
three things in particular offer themselves to our attention. 
I. Her obligation to hum. 2. Tlie restriction she is 
under witli re.spccd to a xt cond marriage. ' 3. Her depend- 
ancc, in other respects. 

1. The linst tiling that occurs, in contemplating the 
state of w'idowhood among the people in question, is, its 

.■e ■ ■ 

lioriid termination, almost .,t|ie moment it commences, in 
instances, in which religious enthusiasm has been made 
to operate on the hopes and fears of the deluded victims ; 
— to /;«?•« with her deceased hu.sband, being inculcated 
upon tbe Hindu widow, not out of respect to bis memory 


(l)Cli. VI. 



ox WIDOWHOOO. 


merely, but as the means of his redemption, from the un- 
happy state into which he is believed to have passed ; 
and, as ensuring, in consequence, to herself, (not ever- 
lasting indeed, but) fbng-continued felicity. Ascending 
his pile, and iasting herself with him into the same flame, 
she is said “ to draw her lord Iroin a region of torment, 
“ as a serpent-catcher draws a snake from his hole.” 
Her virtue expiates whatever crimes he had committed, 
even to the “ slaying a Brahmin, returning evil for good, 
“ or killing his friend.” And, for this proof of it, a kind 
of Mahomedan* paradise is promised her. They mount 
together to the higher regions; and tlicrc, leil/i the best of 
husbands, lauded l)y choirs of Apsaras, .she sports with 
him as long as fourteen Tndras r(dgji ; — or, according to 
another medium ol' computation, I'or so many year.s as 
there are hairs on the human body. (-) — It is not, liowever, 
a practice, to which the Hindus are in general enthusias- 
tically attached; or about which,, as to its propriety, they 
are universally agreed. That it has, under certain re- 
strictions and regulations, the sanction of the Shaster, 
admits of no di.spute ; upon which gro\md any attempt to 

( 1 ) Arigiras, r>ig.45l. Vya.sa, Id. 

IU*s. vol. iv. p. “209, Bvo. fdit. Auto, cb. III. i>, (i i . 

(^ ) AiiLpras, 2 -Dig’. ‘15 1 - 

-Nec minus uxort s fandi celehrantur 

Non ilUc lae vymis, — non uluialu 

Fata virum jilorant ; verum (miserabile dictu) 

Coiiscenduntque rogum, flamni?l<iue vorantur ofidem ! 

Niinirum creduiit vetenim sic posse maritOm 
Irti ipsas comites, ta-damquc novare mb utiibri.s. 

j^K AnIJS. IflXMOaTAL. i. 177, 

Conjugis, Evadne, miseros elata p#i ignes,^ 

Occidit ; — Argivtc fama pudicitiae. 

l*HorEftT. I. i. EK 15. 

See also Euripid. Suppl. Act. x'. 
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suppress it bus been reprobated. (‘) In one partieular tribe, 
(Jogee, or caste of weavers,) the widow, in the Bengal 
provinces, buries alive with her deceased husband ; but, 
according to the course generally observed in India in 
disposing of the dead, the common naode oi‘ self-immola- 
tion is, by burning with him on the same pile. Subjeet to 
slight varieties in different castes, and different parts of 
the country, in every instance of it one thing is clear ; 
that, to be legal, the sacrifice on the part of the victim 
must be voluntary. It follows that it can be performed 
only by an adult, in possession of her faculties, and free : 
not stupified for the purpose by drugs ; not influenced by 
designing priests, or interested relations ; still less im- 
pelled by violence. Of the latter, occurrences are but 
too frexpient, where, from her inability to sustain the 
fiery trial, the imhappy devotee, relenting in the course of 
it, is prevented from escaping, by the act of her relations, 
or others present; who, to obviate the disgrace of failure, 
to say nothing of less justifiable motives, will sometimes, 
WifSi bamboos, push her into tlie hottest part of the fire, 
keeping her there by force till life be extinct; a con- 
duct amenable to prosecution, but of which no instance ap- 
pears, otherwise than as for a misdeineanor; though it goes * 
nigh to realize the martyrdom of St. Lawrence! The burn- 
ing must be with the privity of the ruling power, for the 
•‘^ake of preventing its taking place where it may be in- 
admissible, or under circumstances rendering it so. In 
order to which, where they have timely notice of what is 

( 1) Col, Wilks’s Sketches, vol. L p. 499, 
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about to take place, it is customary for the police officers 
to attend, and see that what may be in itself lawful, is 
legally performed ; , omnia riU esse acta. Accordingly, 
to no w'oman is it permitted to Imi'n, being pregnant at 
the time ; — a condition, in a female, that has the effect with 
ns, ot suspending execution in a capital case ; — nor, if she 
have children, or a child, not exceeding tlirec years of 
age, unless some one will undertake to provide lor it, or 
them, a suitable maintenance. This must be by engage- 
ment in writing’, on the part of the nearest relation of tlie 
deceased. In tLx; three inferior castes, tlie practice exists 
of cremation at a time subsequent, more or less, to that 
of the burning of the body of the husband, where he has 
died at a distance from the wife. It is called Anoomunut, 
in contradistinction to Su/tumu7'iat, importing to burn 
with it. But, to render Anoomurun legal, there should 
have existed some sufficient reason, why simultaneous 
burning could not take place ; and tlie burning subse- 
quent must follow,if at all, immediately upon the first notice 
of the death ; the widow also being at the time in possession 
df sometiiing belonging to the deceased, to be burned with 
her, as of his turban, or sandal, which are tlie most 
usual symbols ; though, according to circumstanees, it 
may be his stick, his dagger, or his helmet ; and, in an 
instance that occurred a few years ago, among th.q. 
Mahrattas, some of the bone^of the deceased were sent to.v^ 
Ids widow for the purpose. But, to a Brahmin widow, 
Anoomurun is altogether incompetent ; she can burn only 
on the same pile with her husband ; so that, in the in- 
stance just alluded to, which was that of a Brahmin, the 
act was considei'ed as having been illegal, unless to be 
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justified by local custom, in opposition to the Shasteyj 
and tbis notwithstanding that a part of the body of the 
deceased had entered into the ceremony. (0® By the 
Hindu law, as well as by ours, suicide is a crime ; -but 
the contrary is declared in this instance, — the motive sanc- 
tifying the act. (-) 

2. To this tyrannic instance of marital selfishness must 
be added the prohibition to women of second marriages ; 
and that this should apply, as it does, even to virgin 
widows, 0 is an abomination, surpassed only, if at all, by 
the custom that has just been denounced. The husband 
having kindled sacred fires, {into ichich he is nol expected 
to enter,') and having |)crfornied funeral rites to his wife, 
whom he has survived, “ may again marry, and again light 
“ the nuptial flame. "(*) Nay, so incumbent upon him is it 
to do so, with a view to his resuming the order of a House- 
keeper, (f) ( Grihasta,) that he is not to delay it a single 
instant.0 But a wic^ovv who, though childless, slights 
her deceased husband by marrying again, not only brings 
disgrace on herself here below, but, according to the be- 
lief inculcated, is to be excluded from participating witli 
him in another world ;(") a second husband being declared 
to be a thing not allowed to a ^virtuous woman, in any 
part of the Hindu code ;0 by which, when her lord is 

(l) Brahma Puraiia, 2 Dig. 455. ^ V. N. Purana, 2 Dig. 456. 

Vyasa, 1(1. 460. Asiat. Reg. vol. iv. p. 12. 

{2) Brahma Parana, 2 Dig. 455. 

(3) General note at the end of translation of Menu, p. 561. 

Asiat. Res. voT. vii.p. 310. 

<4)Mena, ch. VM68. 

(5) Ante, p. 56. 

((>) 5 Dig, 106. 

(7 ) Menu, ch. V . 161 . 

( b) Menu, ch. V, 162.— 1,X. o.n Sec also Id. 175, 176. 
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deceased, sKi is directed “not even to pronounce the 
“ name of another man, ”(‘) That the prohibition is as 
old at least as Menu, appears from the references to his 
Institutes ; though, from its being included in the enu- 
meration of things fmbidden to be done in the present 
age,(®) a time is implied when it did not exist. That 
second marriages, by women, arc practised in some of the 
lower castes(f) is, according to Hindu prejudices, no argu- 
ment in their favour ; these castes being, in many instan- 
ces, not within the contemplation of the law. In the terri- 
tories lately conquered from the Peishtoa, a tax w'as found 
established on the marriage of widoiv.t, but the description 
given by the report, (*) in wdiich they are noticed, rather 
confirms the restriction; at the same time that the practice 
implied gives colour to an account, of its having been de- 
termined, some years ago, by an assembly of Brahmins 
at Poona, in the case of a young -vvoman, (of family,) who 
had lost her husband, before she had»been admitted to his 
bed, that she need not fmr?i, but might re-viarrij Here 
might be discussed the course that once subsisted, permit- 
ting the w'idow of a childless husband, or the wife of an 
impotent one, to raise up issue to him, by tlie intervention 
of his brother, or other kinsman, or even of a .stranger, 
authorized for the pi.rpose. The husband gave tlie au- 
thority ; and, Le being dead, the act was legal, if sane- 

(1) Menu, eh. V. 1;>7. 

(2) General note, at the end of translation of Menu, p. 364. 

(3) 3 Dig. 149. Append, p. /i32. 534. 

(4) The Honourable Mountstuart Elphin-stone’s Report, p. 37. 38. and Ap|X‘tid. 
to saxuc, |>. 7 . 

(5) Asiat. Journ. for July, 1822. p. 8. 
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tioned by his friends, or other guardians of widaWrCO 
Bttt itbelongs also to the subject qi adoption^ in the Appen- 
dix to the chapter upon which, it will be found noticed, at 
sufficient length, considering that it is obsolete, and that, 
even while it prevailed, it was reprobated^ and confined 
accordingly to the servile class.0 

3. Not only is a Hindu widow restricted from marrying 
again, but continence is exacted of ber, at the peril of for- 
feiting her exclusive propeity, as well as her right to 
maintenance ; as, in the event of her husband dying, 
under circumstances to entitle her to succeed as heir, a 
want of it, while he lived, bai's her claim, if a failure in it 
subsequent, unexpiated, do not deprive her of the inherit- 
ance, after it have vested. (“) — -Accordingly, it is required 
of her to I'eside, after his death, with the son, or sons of 
her husband, if he have left any ; — and, if not, with, his 
other relations, ^ among whom guardians are to, be se- 
lected for hcr,(*) the right of appointment lesting ulti- 
mately, as in the case of minors, with the king ;(*'): — the 
policy of the Hindu law, with regard to the sex, being, 
that it is never, at any period of their lives, or under any 
circumstance, to be independaut.^ “ I)ay and night (says 
“ Menu,) must women be held by their protectors in a 
“ state of dependance. Their fathers protect them in 

(1) Vrihaspatt, 2 1%. 475. ,1 Id. S25. 

General note to translation of Menu, v. 3. 

(2) Appeiicl. to cli. 111. p. 175- 

(3) 3 Dig. 479. Ante, p. "23^2. Append, p. 344. .382.— C. 

(4) Jim. V;ik XI. soot. L 5(>, .57. 

(5) Jim. Valu clt. XI. sect, i- 64. 

(6> Anlo, ch. TV. p. 103. Menu, ch. VIIT. 28. 

Append, p. 381. — C. and 344* — C. 

(7) Yajiiyawalcya, 2 Dig. 381. Anon. Id. 


Nareda, 2 Dig, 384. 
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“ cniMh(»od ; ifeeir husbands protect them in youth ; their 
“ sons protect them in age. A woman is never fit for in- 
“ depettdafiiie.”^(0 And a preceding text, i» which the 
same condition is incxdcated, establishes her dependaiicej 
if she have no sons, “ on the near kinsmen of her husband ; 

if he left none, on those of her father ; and, having no 
“ paternal kinsmen, on the sovereign concluding, as 
already stated, that “ a woman must never seek in- 
“ dependence and carrying the principle the length 
of declaring, that ‘‘ by a girl, or by a young woman, 
“ or by a woman advanced in years, nothing must be 
“ done, even in her own dwelling-place, according 
“ to her mere pleasure. Failing relations of her 
husband, she is to reside with her own, enjoying their 
protection, and being subject to their control. If she do 
not like to burn, the alternative for lier is a life of austerity 
and privation ;(■’) for the securing of Avhich it is, that her 
liberty, in disposing of herself, after tlite death of her hus- 
band, is thus restricted ; the same reserve, for the same 
purposes, being also enjoined to her, in case of superses- 
sion,(*) or of her husband happening to be absent. (*) 
T& ihie virtuous widow, persevering in the system of self- 
denial prescribed for her, not only are honour, and protec- 
tectiori, and maintenance pledged during life, but the 
prospect also of heaven is expressly held out to h.et, though 

(1) Menu, ch. IX. 2, 3. 

(2) Menu, cb. V. 147, 14fJ. 

(3) Menu, clu V. 150 to 161. Vishnu, 2 Dig. 459. 

(4) Ante, p. 53. Append, p. 309.— C. 

{b) Snnclia and Licbita, 2 Dig. 448. yajnyawalcya, 2 Dig. 450. 
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cAi7c(f/eM;(’) the intention of the law, with respeet to 
whatever she possesses, being, consistently with the life 
ordained for her, that she shohld have the use and en- 
joyment of it, for necessary, including religious purposes, 
but not for lavish expenditure, and indiscriminate aliena- 
tion, as humour, or fancy may prompt. Expected to live 
in the practice of austerities, with extinguished passions ; 
foregoing every thing like shew in dress, and luxury in 
food,(®) her duty, with regard to what she may have inhe- 
rited from her husband, is, to regard herself as little more 
than its tenant for life, and trustee for the next heirs, of 
the property to which she has so succeeded, together with 
its accumulated savings ; being restricted from aliening it, 
by her own sole act, unless for necessary subsistence, or 
pious purposes, beneficial to the deceased. ('’) If in any 
thing she may take liberties with it, it is in making pious 
and charitable gifts, with presents to her husband’s rela- 
tions and dependafits, but not to her own without their 
assent ; the concurrence of her legal guardians and ad- 
visers, as well as of her husband’s heirs, being gene- 
rally necessary to any alienation by her of such pro- 
perty 'C*) by heirs here being meant, not the immediate 


(1) Menu, cb. V. iry6, ct seq. Id. di. IX. 29. 

Dalt. Mim. sect. i. 27. 29. Vrihaspati, 2 Dig. 462. 

(2) Smriti, 2 Dig. 460, et seq. Mahabharata, Id. 467. 
(.U)Slieoduind Kai /•<. Lubung Da.see ; Beng. Rep, p, 24. 

Id. 1«12. p. 344. 

Jim. Vah. di. XI. sect. i. ;»6, 57. 

Daya Crama Sangraba, cb. 1. sect. ii. 3. . 5 . Append, p. 396. E. 

(4) Jim. Vah. cb. XI. sect. i. . 76 . 63* 64- 

5 Dig. 463 to 473 . Id. 576, 626, et seq. 

Sbeochund Rai r. I-ubung Dasee ; Beng. Rep. ante 1805. p. 24. 
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ones naerely, but the whole, living at the time; their 
assent to be manifested by their attesting the conveyiince, 
or by other expression of it in writing.(^) The restriction 
however, in the extent stated, seems to concern land ovXy i 
with this differeface between the Bengal and the Benares 
schools, that the former confines it to such as has been 
derived from her husband, the latter, as it prevails to the 
Southward, applying it to land held by her under what- 
ever title; — ^the law also requiring a deed and seisin to 
perfect the transfer ;(-) whereas, with regard to moveables, 
( slaves excepted, which are subject to the condition of land) 
she has a greater latitude, reserving always a half for the 
due performance of his funeral obsequies. (^) That she 
should be under some such control as has been mentioned, 
seems so far reasonable, since, as her husband’s relations, 
are bound to provide for her in case oi need, it would be 
hard if they had not the means of preventing her, by her 
improvidence, from falling into distr«ss, and so requiring 
their assistance. To this extent, therefore, their inter- 
ference, not degenerating into any treatment unnecessarily 
harsh, much less insufferably cruel, might be deemed to 

Beeinlah Dibeh v, Goculnelfc ; Id. p. 52. 

Mahooda, &c. r. Kulcani, &c. Id. p. 67. 

Guiigaruni Baduree v. Kaslieekaunt R. ; Id. 1815. p* .‘SGS* 

Append, p. 390. 392. 398. 

Gopulcliund CbuckuTwurteo v. M. ^jranee j Beng. B^p. 1816. p. 500. 

(1) Mobun I/il Kban v. Ranee Siroomuimee ; Beng, Rep. 1812. p. 349. 

Roopchurn Mobapater i'. Anundlal k. Id. p. 353. 

( 2) .Hm* Vab. cb. IV. sect. i. 23, note. 

Nareda, 3 Dig. 575. — Catyayana, Id. 576, 

Sham Singh v. M. Umraotee ; Beng. Rep. 1813. p. 395. 

(3) Sreenarain R. v. Bbya Jha; Beng. Rep. 1812. p. 345. 

Mohun Lai Khan v. Ranee Siroomunnee; Id, p. S52* 
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be within the scope of that domestU authority, the esser- 
cise of which, as legitimate, has been preserved to the 
natives by the legislature, in those acts, upon which the 
charters, establishing the King’s Courts at the several 
presidencies, are founded.(*) 

II. As to the property of the widow. Her right of in- 
heriting to her husband under certain circumstances, and, 
where that does not attach, her claim to be maintained, hav- 
ing already been discussed in their respective chapters ,'(*) 
and her power of alienation having also been incidentally 
adverted to, in treating on the dependence to which her 
person, and the whole of her conduct is liable, 0 it re- 
mains to notice how such property, as she possesses, how- 
soever derived, vests at her death; distinguishing between 
what she holds in right of her husband, and hex Stridhana, 
which, as has been formerly seen, is more emphatically 
her own.('') » 

It has been seen, in a preceding chapter, (f) how the 
property of a woman descends, she dying in the lifetime 
of her husband. Of that which devolves on her from him, 
he dying, leaving no male issue, nor adopted son, nor son 
otherwise derived from him, 0*the landed part of it, or 


(1) Sheochund llai i’. Lubung Qasec ; Deng. Rep. ante 1805. p. 24* 
£1 Goo. 3, cii. LXX. § 18. — S7 Geo. 3. ch. CXIill, § 40. 

(2) Ante, ch. VIl. p. 154, ch. X. p.231. 

(3) Ante, p, 244, 

(4) Ante, p. 25, 

(5) C}i. ir, p.50. 

(6) Append, to ch. p. 
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whatever comes under that descrijotion, descends on her 
death to his heirs, not to fief's the principle being, that 
it vests ifl. ihose who W^nld have taken it upon his 
death, had she at the time not existed. This, in the 
case supposed,' is the daughter, or daughters of her hus- 
band, if he have left any; for the sake (as is said) of 
the male issue, which they have, or may have. So say 
the writers of the Eastern school. Q) But, according to 
the Mitacshara, (®) and its followers, property, which the 
widow may have acquired by inheritance, is transmissible 
to her own heirs, classing with this school as part of her 
Stridhana ; of the descent of which some account is next 
to be given, the nature of it having been already ex- 
plained, in a former chapter. (’)— -Denominated “ womans 
property," its peculiarity is seen in nollung more than 
in the intricacy with which succession to it is regulated ; 
depending, as it does, not upon rules, or texts, relative 
to property left by a man, (■*) but upon the form of mar- 
riage, (*) the source from which it has been derived, or 
the time when it was acquired. Belonging to an unmar- 
ried female, with exception of a nuptial present, (which, 
where it exists, reverts on her death to the bridegroom,) 
her Stridhana goes first* to her uterine brothers, ('') and, 

(1) .Tim. Vab. cb. IV. sect. i. 7. Id. XL i. 57, et seq. 

3 Dijv. 46B. 472, et seq. 57<i. 626. 

Mt. Bi/ya JMt, Unpoorna 1).; Bong- Rep. 1B06. p. 86. 

(2) Mit, on lull. cb. IL sect. xi. 2, and note. 

See Ik^ug. Rep. 1012. p. .314'- Append, p. 392 to 398. 

(3) Ante, cb. I. p. 30. 

(1)3 Dig. 601. 603. 

on Tub. cb. il. sect. xi. .>0. 

(6) id. .30. 
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failiag them, to her parents in succession, the mother 
taking before the father ; (’) and if to a married one, 
whether she die living her hus^lHd, or a widow, the im- 
mediate heirs to it, including personalty inherited from 
her husband, with land also according to foe Mitacshara, 
are her lineal descendants in the female line ; (^) the 
reason of which is not very creditable to the good sense of 
the law, founded as it is, on a supposition, \\\aX portions of 
the mother abound in her female children ; the notion 
being, that “ a male child is procreated, if the seed pre- 
“ dominate, but a female, if the woman contribute most to 
“ the Q so apt were the old Hindu lawyers to 

mix, with their gravest reasonings, ideas not less absurd, 
than, according to our conception, indelicate. The 
course of succession, in the female line, is tlie same with 
tliat which is established, where daughters inherit, me- 
diately or immediately, to their father. (‘) After daugh- 
ters, and grand-daughters, the property in question goes 
to sons, in a certain prescribed order ; (f) and, in default 
of all issue, the succession varies, according to circum- 
stances. The marriage having been in an approved form, 
and the wife dying without issue, the husband, (surviving,) 
and his kin successively, are her.heirs — if in any of the 

(1) Jim. Vail. cb. IV. sect. iii. $ 7. 

Gautama, 3 Dig. 614. 

Baudbayarta, Id. 612. * 

(2) Mrmi, TX. 131. 192, 193. 195. 

Mit. oil tnh. cb. M. sect. xi. 9. 12, et seq. 

3 Dig. 589. 393. 397. 600. 607. 

(3) Menu, cb. IJI. 49. 

Mit. on Inh. cb. J. sect. iii. 10. 

(4) , Ante, cb. Vy . ji. 139- 

(3) Mit. on Inb, ch, II. sect. xi. ^ 9. 
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less approved ones, her own;(*) and one course is or- 
dained with reference to what was obtained by her on her 
tmptials ; another, as to jwhat may have been acquired by 
her during her coverture. (■) Beside which, other dis- 
tinctions prevatil, particularly with respect to her fee, or 
perquisite, described by some, as the present made har* 
upon soliciting her in marriage, (*) by others, as the 
bribe to induce her to go to her husband’s house, upon 
its final solemnization.(*) Adverting to each, the law has 
settled the succession to the greatest imaginable extent ; 
as will appear l:)y reference to the works that treat at 
large on the subject, 0 including the “ Summary” by 
Sricrishna, subjoined to the appropriate chapter in the 
Daya Bhaga of Jimuta Vahana,('*) and which will be 
found in the Appendix to this work. 0 To what extent 
these distinctions prevail in practice, can only be known 
by local investigation ; iisage being a branch of Hindu 
law’, which, wherever it obtains, ^supersedes its general 
maxims. O 

(1) Menu, IX. 196, 197. 

Jim. Vah. ch. IV. sect. ii. § 24, 25. sect. iii. § 2, ct seq. and § 6. 

Mit. on Inh. ch. 11. sect. xi. § 10, 11. 3 Dig. 606. 

Append, p. 399. 400. — C. E. and D. 

( 2 ) 

(3) Note to Jim. Vah.ch. IV, sect. i. § 5. 

(4) Jim. Vail. cli. IV. sect. iii.J 21, 

Mit. on Inh. ch. II. sect. xi.5. 3 Dig 570. Ante, p. 28. 

Daya Crama Sangraha, ch. II. sqpt. iii. 17, 18. 

(.5) Jim. Yah. ch. IV. Mit. on Inh. ch. II. sect. xi. 

3 Dig. 5. 37. 

Daya Crania Sangraha, ch. II, sect. iii. 4, 5. 

rraiikishen Sing v. Mt. Bagwhutee j Beng. Rep. ante 1805. p. 3. 

(6) Jim. Vah. p. 100. 

(7) Append, p. 402. 

(8) Menu, ch. I. 108. 110. Ch. VIII. 3. 41. 46. 1 Dig. 95. 

M. Sutputteer, Indranund Jha; Beng. Rep. 1816. p. 512. 
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It being far from the purpose of these pages to uphold, 
with reference to the Hindus^^^^^^ system, whether of 
abuse, or of unmerited admira^^|;%ut their object, on the 
contrary, being, to represent, with all practicable exact- 
ness, a faithful outline of their imtitutis, within the 
professed limits, as the same is to be collected from 
resources within our reach, — ^the deformity of their law, 
as it, in many particulars, respects the sex, especially in 
its widowed state, has been impartially exhibited. Un- 
gracious as it may appear, the question will still occur, 
as to the degree in which such a code of restraint and 
privation is acted upon; how it operates in fami- 
lies ; what may be the real, as well as the legal, state of 
widowhood, among these people. To resolve this, 
resort must be had to the works of such, as have had an 
opportunity of looking into the interior, and detail of 
Hindu life; if any there be, whose account of so delicate 
a subject can be relied»upon.' Nor is it intended to repress 
any just indignation, to which that deformity is calculated 
to give rise, by the recollection, that, however odious, its 
parallel is found among the most renowned nations of 
antiquity. A few words will suffice to assimilate the con- 
dition of the sex among the old Remans. Mulicres omnes, 
(says Cicero,) propter infirmitatern consilii, Majores in tu- 
torum potestate esse voluerunttQ^ and Livy, to the like 
effect, Niillam ne privatam quidem rem agere fceminas sine 
auclorc valuer an t ; in manu esse pai'ent urn, fratr urn, viro- 
rum.ij) It was the same before them with the Greek 


(1) Cic. pro Muren. It. 
(tii) Liv, vxxiv. 
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women; nor can these strictures in this respect be better 
closed, than by the fajUG wing extract from a late elegant 
little work, on the sts^tiSipbf ancient Greece, whose insti- 
tutions the Romans copied; exhibiting, with regard to 
the vassalage* of the sex, the substance of many a text of 
Menu, and yet not a perfect picture of it, as it existed at _ 
the time to which the account refers ; omitting, as it does, 
all allusion to that extraordinary feature, already noticed, 
the power of the husband to dispose of his wife by will, 
to any man whom he might choose for his successor. (') 
Speaking of the ’Athenian women, in an age too of refine- 
ment, “ They lived (says the learned and ingenious au- 
“ thor) in a remote quarter of the house, and were never 
“ allowed to mingle in society with the men. They were 
“ not permitted to go abroad, without being attended by 
“ a slave, who acted as a spy upon their conduct. They 
“ were given in marriage without their consent ; and were 
“ expected to make the care of their families the sole ob- 
“ ject of their attention. In a funeral oration composed 
“ by Plato, in tlijC person of Pericles, he makes that illus- 
“ trious statesman exhort the Athenian women, to mind 
“ their domestic concerns ; and assure them, that they 
“ would be most faithful in the discharge of their duty, 
“ when they never attracted the notice of their fellow ci- 
“ tizens.’X') — Thus verifying^ perhaps, with reference to 
distant ages and countries, the complaint of Medea in 
Euripides, 

I'wvai/cec icffuv aOXtwTarov ipvTov ; 

(1) Ante, p. 59. 

(2) Hills’ Kssays on the Institutional, v\c. of tlic Siatcpi of ancient Gieeccj 

p. 2<)6. 
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upon which it may be remarked, that whatever is selfish 
and illiberal recoils commonly, in a variety of ways, upon 
those who promote it ; and that^ilh the instance in ques- 
tion, the system adopted, discreditable to man, in pro- 
portioft as it outrages nature, probably nevter realized the 
purpose in view. 
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gBap. XII. 

ON THE TESTAMENTARY POWER. 

It having been long since observed by Sir William Jones, 
and being a thing agreed, that the Hindu law knows no 
such instrument as a nor any power in the owner 

of property so to dispose of it, an apology may be expected 
for a chapter on the subject. The truth is, that, by the 
law in question, (as under other ancient codes, including 
our own,(“) ) if not previously distributed in his lifetime, 
property has been left to descend, on the death 6f its 
owner, to his heirs. He has not been allowed to desig- 
nate who should enjoy it after him, the law having not 
only established a course of inheriftince, intended to be in- 
defeasible, and which in general is so, but having also 
made an equitable provision for female issue, and a variety 
of collateral dependants, where they exist ; guarding, at 
the same time, what it has so ordained, with the most 
anxious care, by suitable restraints upon alienation. The 
line of heirs extends (as has been seen) beyond the rela- 
tions of the deceased, to cpnnexions and claimants no 
way allied by blood ; — all of whom failing, the doctrine 
of escheats here, as in other countries, steps in, vesting in 

(1 ) Note to 2 Dig. 516. 

(2) Htfitedes, succesHore8<]ue sui ciuque, liheri ; et nullum testamentum. Tacit, 
de Germ, § 20. 
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the sovereign an ultimate right of succession, where no 
other prescribed one can be shewn. (*) This being so, 
whether the son have,, by natu^e^^ claim to succeed to 
his father’s property, it becomes immaterial to inquire; 
sufficient be it, that he has it by law. And, if so, it is 
idle to be considering whether the unqualified concession 
may not make heirs disobedient, and headstrong, such 
arguments cutting both ways ; — since a contrary doctrine 
has a like tendency to render parents capricious and 
arbitrary, to which the Hindu law has shewn itself awake, 
by protesting against die effect of such a partition, by a 
parent in his lifetime ; (f) while it has shewm its con- 
sistency, by proscribing, as incapable of a share, an 
“ enemy to his father. ”0 Any apology then for what 
follows, if required, must be sought for, in the practice 
that has obtained, among the Hindus at our Presidencies; 
of indulging in the liberty of tvills, for which their lan- 
guage has not even a name. ('*) That toe possess it, can 
be no plea for our sanctioning it in the?n ; the less, that, 
in the extent in which it is allowed to us, it has been 
disapproved by the author of the Commentaries; who; 
recognizing the claim of children on the property of their 
parent, observes that “ it had not been amiss, if he had 
“ been bound to leave them at the least a necessary subsist- 
“ence.”(^) Suoh being the indisputable Hindu law, as 
in force to the Southward, and the Courts at our Presi- 


(1) Ante, ch. VII. p. 170. 

(^2) Ante, di. V. p. 123. 

(3) Mit. on Inh. ch. If. sect. x. 3. Vid. tarn, ante, p. 219. 

(4) Api)€nKl. p. 

(5) I’iackst. Comm* vol. i. p. 450. See also vol. ii. p, 373, 12tli edit, 8vo. 



TESTAMENTAKY POWER. 


dencies having been, in all time, in matters of inheritance, 
swoCTi to . administer justice to the Native according to 
his<own, in contradistinction to it may be difficult, at 
this day, to account satisfactorily, and with credit to the 
first innovators, for the principle upon which, #ithin 
those limits, so great, and, it may be added, so pernicious 
an anomaly, as a Hindu wilt, was originally sustained. 
With respect to Madras, beginning, as it did, in the 
Mayor’s Court, but too much reason exists, for appre- 
hending, that it originated in motives not of the most 
honourable nature; being a device, by means of which 
native property, to a great amount, became subject at the 
time, and long after, to European management. So 
unseemly a period, indeed, has passed away; having 
been succeeded by a purity, not only in the exercise of 
government, but in the administration of justice, also, 
upon which it is consoling to reflect. The practice how- 
ever subsists ; and being, with referance to the individuals 
concerned, essentially vicious, it remains open to exami- 
nation ; and one thing seems plain, that, in affirming it, 
Courts must have a resting place somewhere. Neither 
in the English, nor in the Hindu law, can they find any. 
The latter, as in force* to the Southward- repudiates 
every idea of the kind, in the form and extent to which it 
has been attempted to carry it; and, for ffie English, it is 
excluded: by our Charters, wherever, the inker itatice of the 
native is concerned. Can then the right of a Hindu, to 
dispose of his property by will at Madras, be referred to 
custom? Custom is a branch of Hindu, as it is of our own 
law. “ Immemorial custom (says Menu) is transcendant 
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“ law.”(‘) But, how does he define it ?-— pretty much 
as my Lord Coke would define it, by “ good usages, long 
“ established.” (®) And what Wre good ZMages for this 
purpose ? — “ practices not inconsistent with the legal 
“ cus^tbras of the country. ”(*) Can the practice in question 
be Considered, for the Hindus, as a good usage long esta- 
blished? Originating in corruption, its establishment is 
as yesterday ; and it violates their most important insti- 
tutions, as well as our own Charters. Should it never- 
theless be contended, that, within the limits of the King’s 
Courts at Madras, the Hindu must now acquiesce in the 
exercise of the power in question, bound by the practice 
that has obtained, the difficulty will be to define it ; — to 
declare the extent of the obligation, and to settle by 
what law the details of such power are to be governed. 

To suppose, then, the case of a will by a Hindu, 
setting aside the legal heirs, and every other claimant on 
the property of the testator, in favour of some artful 
Brahmin, possessing, and exercising an influence over 
him, in his dying moments, sufficient to induce him to 
such an instrument, and yet not sufficient, according 
to the cases in Westminster Hall, liable to be cited on 
such an occasion, to warrant the Court in rejecting it. 
The Hindu law contemplates the possibility of so mon- 
strous an alienation, by deed to take effect in the lifetime 
of the maker; denouncing him as insane, and declaring it 


(l)Mentj, cli. I. p. t08. 

(3) Menu, ch. 1. 110. 118. Id. cli. Vlll. 3. 41. 46. 1 Dig. 95. 

M. Sutputtee v. fndranund Jhaj Deng, Rep. 1816. p. 511?. 

(^1) I Dig. 337, 
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upon that ground ; like the reasoning of the civil 
law, in the case of an in-officious testament. As the at- 
tempt, therefore, by a IJindu, would be one which his 
ow'n law, as in force to the Southward, would not tole- 
rate fof a momcait, the best course would be to set such a 
will, if offered in judgment, entirely aside ; as would pro- 
bably be done even at Bengal, where the testamentary 
power is established. 

But, without going the length of total disherison, an 
alienation by means of a will may be attempted, far ex- 
ceeding the legal power of a Hindu testator ; and rights 
may be trenched upon by it, wdiich the Hindu law, as in 
force to the Southward, has been most anxious to guard. 
Indeed, it is almost of the essence of a testament that it 
should be so, more or less ; according to an observation, 
frequently applied to a Hindu will, that if contrary to 
Dharma Sastra, it is invalid ; — iff in conformity with it, 
unnecessary .(*) Upon this principle, it has been the course 
of the Southern Pandits, to whom occasionally such wills 
have been referred, to try them l)y the provisions of the 
Hindu law, with respect to gifts, and partition during the 
life of the father, and to reform them accordingly; it 
being competeirt to a Hindu to make a gift, to which it 
will be the duty of his heirs to give |flect after his death ;(') 
as it is for him, if he so flunk proper, to distrihule his 
property among them in his lifetime, thereby not defeat- 
ing, but, on the contrary, affirming, and anticipating their 
right of inheritance. (’) 

( 1 ) Append . p. 409. — I'. 

{2) Append, p. 410. 

(S) Ante, p. 
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Should it be proposed, to discontinue the practice of 
recognising, in any respect whatever, an instrument pur- 
porting to be a will by a Hindu, as being the exercise of 
a power unknown to their law, — unless executed at least 
with the formalities of a deed of gift, and of course carry- 
ing with it the consent of parties interested ;(^)— or other- 
wise with those of a ■partition of heritage, subject also of 
course to the rules pr«^.seribed for that species of alien- 
ation — such would undoubtedly be, in a sensible degree, 
a corrective of the error that has been allowed to take par- 
tial root, liable perhaps to no material objection, other than 
the opening it would still leave for litigation, to try, upon 
the principle stated, if the will could, or could not be re- 
ceived ; a propensity but too apt to be encouraged, and 
from which, ex[)eusive as its indulgence unavoidably is at 
our Presidencies, the Hindu has a claim, by all fair means, 
to be protcctt'd.(") This will best be done, in the in- 
stance in question, by allowing him the benefit of his own 
law, in the important article of inheritance. But, it the 
use of ’,vil!s. so lar as they have been improperly permitted, 
be still to prevail among the Hindus, in the extent to 
which the practice of allow'ing them exists, (which, to the 
Southward, it is believed, is onl^ within the limits of the 
King s Courts,) it inay,^be convenient to repeat succinctly 
tlie legal grounds, upon winch alone they can, with any 
propriety, be continued and sustained. 

(l.)wS]iani v. M. X'taraoU-u!; Bciig. tlcp. 1813. p. 394. 

(‘^)See a curious jiassagtb cxpreisKh-e of tl;o horror of lui^arion, m a deed of 
omnproniise, between a pnrty (a liindu) clairnitig adoption, ami tlie 
remote heirs; by which they Agreed togetiier to divide the property. — 
Sreenarain Rai v, 'Bhya Jlia; Beng. Rep. 18 1.2. {>. 3 10. 
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In Bengal, Hindu wills .Wem to derive their support 
from the two following considerations; 1. Considered as 
a deed of gift, to take effect at a future time, on the demise 
of the donor; subject to all rules affecting gifts. (') 
2. That the dort'iinion of the owner over his property is so 
far absolute, that any exercise of it whatever will be valid 
and irreversible in point of law, how objectionable soever 
the act, in a moral point of view. In the Nucldea case, (to 
be referred to more particularly in a subsequent page,(®) ) 
an authority was cited, (that of Govindo Nanda,) repi'obat- 
ing, as absurd, the allowing to be valid, what had been 
forbidden to be done. The distinction however between 
acts tmd, on the ground of some legal disability in the 
person of him by whom they are performed, and acts 
prohibited only, on account of their inexpediency, is too 
firmly rooted in the doctrines of tlie school alluded to, to 
be now shaken. But, inasmuch as it is confined to those 
provinces, and not only not recognizcKl, but disclaimed by 
the authorities prevailing to the Southward, the ground 
upon which alone the doctrine of wills can stand there, is 
very much narrowed. Admit that a Hindu thei'e may do 
by testament, what he could have done by partition 
among his sons, or otherwise by donation ; which is allow- 
ing all the force that can be given to sucli a will, by taking 
it as a gift, in regard to what the testator had pf)wer to 
give, or as & partition, in regard to^what he raiglit have dis- 
tributed, but could not have given ; the result would be,(’) 

(1) Append, p. 4l5. 419. — C. 

(t) Post, p. 262. 

(S) Ante, p. 18. 

s 2 
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1. By way of admission, that a separated or sole owner 
of property, bavirfg no male descendants, nor other fa- 
mily, may dispose of it as he pleases. 

2. But that even a sole owner, in respect of whe- 
ther hereditary or acquired, having a family, cannot, by 

any act, without their concurrence, ^i^deprive his sons of 

- - 

their legal shares, nor the rest of a sufficiency for their 
maintenance. And that, where there is no land, they 
must all be provided for, to that extent, out of his per- 
sonalty/*) 

3. That, however different in this* respect the law 
may be at Bengal ; (”) — according to the doctrine of the 
Benares school, as prevalent to tlui Southward, a member 
of an undivided family must first obtain partition, before 
ho can exercise individual ownership over his right in 
tlie joint property, without the consent of his coparceners ; 
a gift of undivided property, without such consent, being 
regarded by the MitucsharaQ as incompetent; at least 
so far as regards the realty ; for, as to imveables^ he ap- 
pears to be at liberty to make gifts on motives of natural 
affection, but not even with regard to these, to the extent 
of the whole of his property. (*) Subject to this, the 
Srnriti C'handrica declares, that restitution of a prohUnted 
gift, as well as of a void one, shall be enforced by the 

(1) Mil. on Tnli. rh. T. .soct. i. 

Sliam Sing v. M. lh][iraot|!pi; Beiig. Rep. p. 

Menu, citetl in 2 Dig. IIS. 

Sricrislma, note to Jim. Vah. ch. H. 26. 

(5) llajbliulul) B, v, ]\It. Buucta Do ; Beng. Rop. ante p. 4B, 

(3) .Mit on Inh. cli. \. .sect. i. 30. 

;; V) IMit* on Inli. cli. I, sect. i. ^ 27. .JO. 
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Sovereign authority ; the property not having been trans- 
ferred, nor a new right vested. It is to be recollected, 
hoM'ever, that separate acquisitions, by a member of an 
undivided family, so made as to render them exclusive, 
and impartible,* are as much sole property, to all intents 
and purposes, as though the maker had been, at the time, 
divided, and separate. (‘) And that, even with respect to 
prohibited they “ may be valid, under the exceptions 
“ which the law allows ; such as distriss, necessary sup- 
port of the family, and pious uses, arising from indis- 
“ pensable duties.^’ (-) 

In Bengal, where the power in question has been long 
exercised, opinions, carrying with them great weight, have 
not been wanting, that, supposing it to be res Integra, not 
even there, according to the law of the Daya Bhaga of 
Jimuta Vahana,('’) (the ground-work of the law of in- 
heritance in that part of India,) could a Hindu, having 
sons, consistently with it, by any means, and of course 
not by will, (a mode of conveyance alike unknown to that 
Avork and to the Mitaeshara,) be permitted to alien his 
real ancestral estate in land, without their consent. But 
the contrary having been, over and over again, deter- 
mined, the point there is probably not now admitted to 
be debateable, whether in the Supreme Court, or in the 
Sadder Dewanny Adawlut. {*) A leading case to this pur- 
pose is one decided in the Supreme Court at Calcutta, 

( 1 ) Anta, i>. 1 8<>. 

(2) Mit. on Inh. t h. I. >sect. i. ^ ‘29. 

(3) Jiiu. Vab. ch. 11. j 

(1) Appeml. p. 119. -C. and p. 
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, about the year J789,(*) where the testator, a Hindu, the 
fatlier of four sons, and possessed of property of boUi 
descriptions, ancestral and self aequired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of theif establishment, 
thought proper to leave the whole what he possessed 
to his two younger ones, to the disherison of the two 
elder, of whom the second disputed the will ; but it was 
established, on reference to the Pandits of the Court. 
Their answers were short ; simply affirming the validity 
of the instrument, according to the Shader. Now the 
Shader knows no such instrument as a will. But, con- 
sidered as a gift to the two younger sons, in exclusion of 
the two elder, the ground with the Pandits probably 
was (the Bengal maxim) that, however inconsistent the 
act with the ordinary rules of inheritance, and the legal 
pretensions of the parties, being done, its validity was 
unquestionable. Sir ^lobert Chalmers, and Sir William 
Jones, being both on the bench at the time, concurred 
in this determination. About the same time occurred 
the Nuddea case, in appeal from a decree of the inferior 
Court at Kishnagur, lieard and finally determined, in 
the Sadder Dewanni/ Adawlut, tl\e grand Court of Appeal 
for the whole of the Bengal provinces. (®) It was the 
case of one of the great Zemindaries of the country, 
which the Testator, the A,aja, having enjoyed during 

(1) HuBsit blol J>utt and Hurnaiil Dntt, Kxecutors of the will of Modun Molmn 
Dutt Otortanchuru Dutt j ik*ng. Bep. 

( 2 ) See a short N^ote of it in the licug. Rep, ante 1805, p. 2, under the name 
of Eshanchund Rai i', Eshorchund Rai. 
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his life Tindef the will of his father, to the exclusion of 
his three brothers, left by will to his son; against whom 
one of his uncles instituted a suit for the recovery of his 
fourth share, disputing the right of the grandfather, so 
to dispose of property that was ancestral. The question 
was discussed upon the will of the grand father of the de- 
fendant, which appeal's to have been an assignment in 
trust, by way of gift to his eldest son, the elder brother of 
the plaintiif, in contemplation of death'; providing to a 
certain degree for his other sons, but very inadequately, 
compared with vi^iat tliey would have been entitled to, 
had they been allowed to succeed to their legal shares. 
The latter of the two wills recited that the Zemindary 
never had been divided; but that, pursuant to the custom 
of the country, it had always been enjoyed by the eldest 
son; ill consideration of which the Testator had left it to 
the defendant, being his eldest son, in the presence of 
the Brahmins Niiddea, whom he had assembled to be 
witnesses of the gift. Accordingly, the defendant con- 
tended, mdependant of the will, that the estate in ques- 
tion, according to the nature of it, was his, in right of 
inheritance ; and it was proved in tlic cause in point of 
fact, that it had always been enjoyed by one son, in ex- 
clusion of the rest, though not uniformly by the eldest ; 
but sometimes by the one deemed the fittest to manage 
a property of that description, pursuant to the spirit of 
the Hindu law in that respect. (*) The means resorted 
to by the Court of Appeal, for information as to the law, 


(1) Ante, j). 1 i'2. 
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appears to have been as extensive as possible; references 
having been made, not only to numerous Pandits named 
by either party, but to the Pandits of the several Courts 
in the Provinces, as well as to those at ' the Presidency • 
among which, latter was Jagannatha ‘Turchapuncha- 
nana, the compiler of the Digest. And, though a great 
majority, including Jagannatha, were in favour of the acts 
of the two Testators, upon the general ground of the com- 
petency of a Hindu to dispose of his property as he 
pleases, without regard to the nature of it, whetlicr an- 
cestral or acquired, public or private, ^et the Court, af- 
firming the decree, which had been in favour of the de- 
fendant, expressly made the nature of the property, and 
the course in which it had always been enjoyed, acem'ding 
to the custom of the country, an ingredient in their de- 
termination ; as may appear from the extract inserted in 
the Appendix. (*) It is to be remarked also in this case, 
that all the authorities cited and relied upon by the Pan- 
dits, in support of the title of the defendant, are, as was 
naturally to be expected, Rcngal authorities ; among 
which no mention is made of tlie Mitaeshara, the Smriti 
Chandrica, or the Madhavya. Another thing to be re- 
marked is, that the Court, not si,atisfied with the sum spe- 
cified in the former of the two wills, tus a provision for the 
plaintiff, (being only 250 rupees per month,) took upon 
itself to increase it to 500, upon the ground, as the decree 
declares, “that the former sum was inadequate to his 
“ situation and circumstances.' This tends to shew that 


( 1 ) \ p. 1 
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iiBven, in Bengal, under the modern practice, the father 
of a family, according to his means, cannot leave it inade- 
quately provided for, much less entirely destitute. The 
Nuddea case was followed by others to the same effect ;(*) 
not, however, altogether without question. Among these 
may be noticed (in 1807,) that of the Mullicks, in the 
Supreme Court, a case also of importance in point of 
value, involving the right to above half a million sterling ; 
in which six, out of eight sons, disputeds^ the power of their 
father to dispose by will, to their prejudice, of such part 
of it as was ancdfetral, though they each took by it three 
lacks of rupees; but the Court, without referring to their 
Pandits, were in that respect unanimous in its favour, 
considering the point as already settled. In all these 
cases, however the other members of the family may have 
been left, the sons of the Testator, where there existed 
any, were, more or less, provided for by him ; and, -where 
the provision made by him was deemed inadequate, the 
Court took upon itself to increase it. These are impor- 
tant facts, though not in favour of the testamentary power, 
as founded in legal right ; and it is to be liere remarked, 
that, where the case was to be governed by the law, as 
current in Mithila, the contrary of the cases last referred 
to was determined by the Sudder Dewamiy Adawlut of 
Bengal, (®) after consulting their Pandits, who held an 
attempt to aliene family property as invalid, for want of 
seisin giv^cn in the life of the owner, 

(1 ) ivodhamunee D. v. Shamchundur; Ben^. IBO/j, 

Jlaiikoomar V* Kisliunkcr ; Id. 180 j. p- 
Gungaram Bhadurct'. t>. Ka.slicek;jLunt ; Id. ioi3, p. 

I'mraoteci Bcng- Ht’p. 18.13- [>. 393. 
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“ # At Bombay, whatever may be its practice, the law ii^ 
the same as at Madras, and throughout its dependant 
territories. (*) That, at the latter Presidency, it neither 
knew, nor could endure the power exercised in this way 
by Hindus, over their property, occurred eacly, in the dis- 
charge of his judicial function, to the author of this 
work.(®) With this impression, the Supreme Court there 
desisted after a time from granting probates of wills, in 
the case of native estates ; the practice of granting which 
had been established in the Mayor’s Court, and followed, 
during the short period of its existencfe, in that of the 
Recorder; — and, at length, in 1812, the question of a 
Hindu testament (which had been frequently mooted) was 
raised in an equity suit ; in which the Bill, founded upon 
a claim under the will of a Hindu, was dismissed, on the 
ground of the incompetency of the will, as a mode of con- 
veyance. But, as the property disposed of by it was un- 
divided property, a re-hearing was allowed, in order to see 
whether it might not be sustainable, to the extent of the 
Testator’s share, at least with regard to such of it as had 
been acquired by himself; but the opinion of the Court 
was not finally taken upon this more confined view of the 
subject :('^) nor did the question^ again occur, while the 
author continued to sit upon the Madras bench. Upon 
that occasion, however, according to his accustomed prac- 
tice in like cases, he sought* in all directions for that in- 
formation, which, obtained, has enabled him, wit|j proper- 

( l) Append, p. 437, 438. 

(2) Sec the case of Veerapermall P. r. Narntin P. ; Notc8 of cases at Madrat^ 
vol. i. p. 103. 

(3) Append, p. 440, 
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tioned confidence, to compose the presraat chapter, as we^ 
as so much of the first in particular, as regards the right ol 
alienation. For how much of such information he is in- 
debted to Mr. Colebrooke, will be seen in the Appendix. 
And, if the au^or shall not, by this work, have redeemed, 
in any degree, the debt which every man is said by my 
Lord Coke to owe to his profession, he will at least, by the 
Appendix to it, have conferred upon the public an ines- 
timable obligation, in collecting, and communicating 
such a body of “ Remarks” as it contains, upon the most 
important points \)f Hindu law, as connected with the sub-* 
jects that will have been discussed ; the largest propor- 
tion of them from the pen of him, whose learning in 
that abstruse science, drawn directly from original, and 
the most authentic sources, stands acknowledged in 
Europe, as well as in India ; and which, great as it con- 
fessedly is, has, if possible, been surpassed, by the libe- 
rality with which it was imparted. 



CHAP. XIII. 


ON CONTKACTS. 


Hastening atlengtli into port, after a sufficientil|r tedious 
and perplexed passage, through a sea hitherto but little 
explored, it is not intended to dwell upon the subject of 
this, the concluding chapter, beyond wliat its exigency 
may seem indispensably to require. Not that it is not, in 
the circle of civil law, one of the greatest concern. Were 
it to be asked, what constitutes the subject of Contracts ? 
it might with propriety be answered, “ quicquid agunt 
“ homipes” Scarce a day passes with any man, who has 
any thing to do with the business of life, that he is not en- 
tering into, executing, . or fulfilling one, of some kind or 
other. Their diversity is infinite; and the objects in- 
volved in them often vast, and most important. But, 
in the first place, they rest, for tlieir formation and solution, 
upon principles so general, that they have been consi- 
dered to belong to the law of natv.re, as manifested in the 
concurrent practice of Civilized nations; and, therefore, 
in essentials, as common alike among all people. And, 
secondly, these principles, bottomed in reason and con- 
venience, and inculcating universally the pui^st good 
faith, are to be found already so discussed in innumerable 
treatises, that, excepting with some special view, the field 
is scarcely open. At the same time, they must be ad- 
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mitted tobe a part of the law of nature, that is modified^ : ; 
more or less, every wliere, by local institutions and usage ; ' 
and the British Charters having, moreover, directed, that 
as well with regard to matters of Contract, as of In- 
HEiiiTANCE agad Succession, where the question shall 
be between JSfatives, the native law shall determine, some 
attention to the Hindu law of Contracts would appear to be 
of coursUr in a work professing to embrace the elements 
of that law generally, with reference to British judicature. 
Referring, then, in particular, for more systematic views 
of the subject, 1» the celebrated treatise of M. Pothierj 
of Orleans, as translated and edited by a learned jurist, 
not long since deceased ;(') — .together with a still later one, 
so far as it goes, equally comprehensive, and more com- 
pact, by Mr. Colebrooke; of which the introductory mat- 
ter, with the continuation, remain as desiderata ^, — it is to 
be seen, what is proposed to be done here. Of the Digest, 
of which, in the preceding chapters, such frequent use has 
been made, Successions and Contracts, being the profess- 
ed subjects, — ^that of Contracts is made to occupy nearly 
one half of the whole. But the compiler has included, 
with a large proportion of irrelevant matter, some, not in 
general classed under this title ; as, for instance, not only 
marriage, but the numerous and various duties to which 
it gives birth. That marriage is a contract ; and that the 
Courts are bound to administer to parties the law of their 
faith under this head, is unquestionable. But the scheme 
of this work has already included it, with every consider- 


( 1) Mr. ( .it‘terwaT«l,s Sii \V.) Kvuus, late Ki'cordt'r of Ijombay. 
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that it under a diiFerent distribution; nofj 

considarin^ how it has be admired, is it intended, 
a» to what remainsv, to follow the arrangement either of 
the Digest, or of Menu ; but to adopt one more consonant 
perhaps to our own notions; by collecting,, into one point 
of view, the most material observations, as applicable to 
Contracts in general; and then considering the most 
usual sorts, in the order in which they may> ^ 
present themselves; confining the statement to such 
points, connected with the subject, as are either 'peculiar 
to the Hindu law, — or, with regard to which, it may, 
from their nature, be satisfactory to see, how far it is, with 
referaace to them, coincident with our own. 

1. Intention, and consent, being the soul of every agree- 
ment, the Hindu law has evinced great care, that the mind 
of the parties shall be in a condition at the time, to be 
capable of contracting.(‘) Hence, the ordinary disqua- 
lifications of minority, lunacy, and idiotcy, prominent in 
every code of law, occur in this :(®) in which the compe- 
tertiy of the lunatic, during a lucid interval, is admitted. (*) 
With the insane person is classed, for this purpose, one 
intoxicated, or incapable through extreme disease ;(^) and 
the case of minority is construed to comprehend that of 
decrepit old age ;(®) the party, in all these cases, being" 
considSered to be .'rum suijwris', and, in all of them the 

(1) Menii, cli. Vin. 168. 

(2) Menu, ch. VIII. 163. Yajnyawalcya, 2 Dig. 193. 

(3) 2 Dig. 193. 

(4) Menu, ch. VIII. 163. 

(6) 2 Dig. 187. 


2 Dig. 191, 192, 
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contract, so effected, declared by to be utterly 

null.(') Upon the same principle, tha&v law watches the 
influence on the mind of the various passions, by which it 
is apt to be disturbed ; as of fear, anger, lust, and grief ; 
holding as not /lone, any thing done by one, while so agi- 
tated.Q These disqualifications are chiefly expatiated upon, 
under the law of giftSiQ) to which the law of contracts 
refers j t|ie same causes being regarded as productive of 
the same invalidating effects, in the one case, as in the 
other.(*) A distinction, however, is to be attended to, be- 
tween those that operate as a bar, such as idiotcy, o®* 
lunacy ; and those, in which an account may be taken of 
concTirrent circumstances, toward assisting to determine, 
how far the imputed disability is to be sustained, in order to 
justify the mdlil ii contended for. The case of an agreement, 
for instance, under the circuvnstance of inebriation, is one, 
in which the English and the Hindu law will alike balance, 
in coming to a conclusion. 0 And the same remark may 
apply to more of the questionable ones that have been 
specified ; so as to afibrd ground to discriminate between 
contracts, so circumstanced, as not to be capable of stand- 
ing inquiry for a moment, and sucli as only require to be 
subjected to a very strict one, before tliey are allowed. In 
a system, in which men are protected against their own 
acts occasioned through fear, it follows that force, con- 


( 1 ) 3\Ienu, cb , V III. 1 G:} . 

(2) Nareda, 2 Dig. 181, 
Catynyana and Vribaspati. 

( 3) 2 Dig. 181. 

(4) 2 Dig. 3'28. 

(5) 2 Dig. 328. 


Yajnyawalcya, 2 Dig. 193. 

2 Dig. 197. Gautama, Id. 200. 
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«|raining tlie will, can never be allowed to attain its end 
and, in none, detected less permitted to succeed. 

Nor is advantage to,j be taken of what was not seriously 
meant. “ A true assent (says a learned writer on the uni- 
“ versa], including the Hindu law of the subject) implies 
“ a serious, and perfectly free use of power, both physical 
“ and moral. This essential (he adds) is wanting to pro- 
“ mises made in jest, or coiupliment ; or made itt earnest, 
but under mistake ; or under deception or delusion ; or 
in consequence of compulsion. Therefore, consent (he 
^ concludes) not seriously given, or conceded tlirough 
error, — extorted by force, or procured through fraud, is 
“ unavailable; ”(^) And, so well is the whole of this 
summed up by Jagannatha, according to the express doc- 
trine of the Hindu law, that, not to give, at length, in his 
own words, the passage alluded to, were an injury to the 
purpose of the present chapter. Commenting upon a text 
of Nareda, “where an owner (says he) discriminating 
“ what may, and may not be done, and guided solely by 
“ his own will, declares, as is actually intended by him, 
“ Iris own property divested, and dominion vested in a per- 
“ son capable of receiving, and designed by the donor, 
“ over the thing meant to be given, — such volition vests 
“ property in the donee. In cases of fear and compulsion, 
“ the man is not guided solely by his own will, but solely 
“ by the will of another. In the case of a man agitated 
by anger, or the li^e, he is not a person who discrimi- 
“ nates between what may, and may not be done. If, ter- 

(\) CoUibrot)kt‘, on Obligatiuus, fttc. p. 
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rifled by another, he give his whole '«a^te to any person, 
“ for relieving lum from apprehensions, jhis mind is not in 
its natural state ; — but, after recovMng tranquillity, if 
“ he give any thing in the form of a recompense, the do- 
“ nation is valid. What is given as a bribe, or in jest, is 
“ a mere delivery, or a gift in words only ; there is no 
volition, vesting property in another. As for what is 
given m as gold, instead of silver, which 

“ should have been given, or any thing delivered to a 
“ Sudra instead of a Brahmin, the gold and the Sudra , 
“ are not the thing and the person intended, namely, silver 
and a Brahmin. Though it be ascertained that ten 
suvernas should be paid, if any how, through inattention 
“ or the like, fifteen suvernas be delivered, the gift is not 
“ valid ; for they are not what was really intended to be 
given.’X') 

Not only must the mind of the parties be in a legal 
state to contract, but the subject, o» cause of their con- 
tracting, miist be a competent one, according to the ap- 
prehension of the law. The provision with regard tci 
this, consists principally in negatives ; and liere recourse 
may be had to what was delivered from the Bench, some 
century ago, by one of the Judges of England, in a strain 
of eloquent indignation, worthy at once his seat, and tlie 
occasion ; — “ This (said he) is, a contract to tempt a man 
“ to trangress the law; — to do that which is injurious to 
“ the community; it is void by the common law; and the 
“ reason why the common law says such contracts are 

(1)2 Dig. 183. 


T 
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“ void, is, for fll^?^i^lic good. You shall not istipuiate 
“ for iniquity. All writei^ upon our law agyee m this ; 
“ —no polluted hind shall touch the pure fountain of 
“ justice.— ‘Procif/ o ! procul este profuni r (^)— with 
more to the same effect ; for all which, (hoble as it is !) 
the Hindu, as M'ell as the common law of England, 
would have supplied him with abundant authorities, had 
he (the eminent person alluded to) been at th#itiiie adju- 
dicating among, and between Hindus, (®) Speaking of a 
bribe, (*) to give evidence, though true, or for suboma- 
tion, {*) (being one instance of the turpis causa,) — “ It 
“ shall, by no means, be given, (says Catyayana.) though 
“ the consideration be performed ; and, he adds, if it 
“ had been at first actually given, it shall be restored 
thinking, it seems, as has been thought by some of our 
own sages, that it is more consonant to the principles of 
sound policy, and justice, that, wherever money has been 
paid on ‘an illegal consideration, it shall be recovered 
back again, by the party who improperly paid it, than, 
i^y denying the remedy, to give effect to the illegal eon- 
tfoct. (*) As, whatever is given for an illegal act may be 
taken back, so, in the case of a good consideration, if ®a- 
performed, the contract fails. (®) 

To consider next the case of the wife, and other 
dependant members of a man’s family, with reference to 

(1) Append, p. 442 . 

(5&) Ch. Justice WilleB ; in Coliins v. Blantem, 2 Wils. S47. 

(3) 2 Dig-, 195. 

(4) 2 Dig, 196. 

(5) Lacaussade v. White, 7 Term Rep. p. 535. 

(6) M areda, 2 Dig. 181. Vrihaspati, Id, 198. Menu, ch. VIII. 212, 213. 

2 Dig. 172. 
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the power in question of contracti|^>-4 i^nd, as respects 
the wife, it may be taken to be coraihemurate with her 
right of property, as consisting in her Stridhuna, (*) land 
excepted ; the exception applying, in the Bengal pro- 
■vinces, only to* such as may have been given her by her 
husband, of which she rertainly cannot dispose, and with 
regard to which it follows, that she cannot contract. ^') 
Beyond this, it is laid down, very generally, in many 
places, that for necessaries, in support of the family, in- 
cluding herself, she may bind her husband by her con- 
tracts ; (’) as a man’s slave even has power to do, 
according to Menu. (*) The case usually put, is that of 
the absence of the husband from home ; (•''’) when it is but 
reasonable, that an authority should subsist somewhere, 
to provide for his family, while it continues. (®) It is in 
the absence of his master, that Menu confers this right 
upon the slave. But, absence, in these texts, is construed 
to be illustrative only ;(') and, aocordingly, Catyayana 
extends it to disability in the husband to act, arising from 
whatever cause ; (®) as, for instance, from incurable d^- 
cCase ; — including, among necessaries, for which provision 
nmy be made at his expense by others, the nuptials of his 
daughter, or dishtirseraents for funeral rites, f) And all 

(1) ^ Dijj. 129, 130. Ante, p. 2,^.^ 

(2) Anta, p. 25, 

(3) Nareda, 1 Dig. 295, V'ishmt, Id. Catyayaaa, Id. 296, 

(4) Menu, ch. VI II. 167. Daya Craraa SangraUa, ch. XU. 1, 

(5) Catyayana, 1 Dig. 17, 

(6) Nareda, 1 Dicr. 313. 

(7) 1 Dig. 298. 320. 

(8) 1 Dig. 296. 

(9) 1 Dig, 296. 

T 2 
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this (he says) done by his servant, his wife, bis 

mother, his pupil, ?br^his son , — without his assent; though, 
in another text, he supposes his assent to j^ve been given; 
— unnecessarily, as the law would imply it ; (*) but such 
implication may be rebutted, by proof bf bis having 
withheld" it; in which case, there could be no reeoveiy 
against him, however unworthy iiis conduct, in leaving 
his family destitute. C-^) In certain trades, in which the 
wife is understood to have a special concern, she has a 
greater, latitude ; (“) and, universally, in proportion as the 
management of the family is confided to' her, he is bound 
by her contracts. ('‘) To what extent and under what 
circumstances, an undivided family generally is bound by 
the engagement of any one, particularly of him who is 
the managing parcener, has ah’eady been seen, in treating 
on coparcenary. (®) 

The Hindu law, in no instance, requires that a contract 
.should be in writing though it sets, upon all occasions, a 
due value upon written evidence.(‘') It admits the benefit 
of one to be a.ssigned, according to Jagannatha, and the 
reason of the thing ; tliough it is remarkable, that, under . 
the head of assignment, he cites no authority.(’) And,/as 
an excessive, or illegal gift may be resumed, (the retrac- 
tion of gifts being an express title of law,(®) ) so may con- 

(l) Catyayana, 1 Dig. 17. Id. ‘219, 220. Append, p. 1^?^. 

1 Big. 298, 299. 

(3) Yajnyawalcya, Vrihaspati, Nareda, 1 Dig, 318, 

X4)i Dig. 318, 319. 

(:>) Ante, cli, VIII. p. 

(6) 1 Dig. 19, et seq. Id. 393, et seq, 

(7 ) 1 Dig. 90. Id. 189, et soq. 

(8) Menu, eh. VIII. 4. 212, 213. 2 Dig. 179. 
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ti'acts, be rescinded ; the law, in case, and in 

the other, nearly identifying, (‘) as hiS be^n already re- 
inarked.(®) 

II; Having^thiis considered, with reference to Hindu 
ttii&terials, the leading points, as regarding contracts gene- 
rally, particular ones Come next to be discussed, under 
the following heads, viz. 1. 0{ bailment; 2. of loans; 3. of 
sale or exchange; 4. of debt. — 1. The contract of bail- 
ment claims particular attention, from its comprehen- 
siveness, as well as its importance ; being, in a simple, 
and general point of view, a contract only to return in due 
time what the owner has confided to the bailee, under a 
responsibility suited to its specific nature ; with a view to 
which a certain degree of care is virtually stipulated ; the 
extent varying with the object of the bailment, and consti- 
tuting, for the most part, the point to be adjusted, in 
every case, in which a question upon* the subject can arise. 
And, so nice a one is it often, that, from the difficidty 
of definition, authority has not been wanting, for referring 
it universally to the discretion of the judge. (“) The degree 
depends, in the first instance, upon whether the benefit, 
resulting from the bailment, be reciprocal between the 
parties; and, if not, to which of them it attaches; which 
is, in general, sufficiently obvipus. Familiar as the sub- 
ject must be, in every system of law, provisions regaining 
it abound in Menu, and other text-writers among the 


(1) 2 Dig. 328. 

(2) Aulc, p. .33't. 

(3) Essay on the Law of Bailments, p. 23. 
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Hindus : n (as has been remariced (^)) 

to be consonaM- ^ principles established elseMrheare, 
on the same subject, the agreement scarcely be 
classed with that “ identity of conclusioni, which, in pro- 
“ portion as the subject is not of technical institution, 
“ pure, unbiassed reason, in all ages, and nations, iisl- 
“ dom fails to draw .’’(*) With t^^rd to our own juridi- 
cal system, confessedly the most material, if not fbe whole 
of the principles alluded to, have been imported into it, 
through Bracton, from the Romans. With us, therefore, 
there has been in this instance, no such identity of conclu- 
sion drawn; ail has been derivation ; nor can it be reason- 
ably doubted that, with the Hindu law, have originated 
(so far as we can see) those provisions, applicable to the 
subject in question, which the wisdom of “ ages and na- 
tions” the most civilized, has since been content to adopt. 
Of these, the standard, founded in the care that every pru- 
dent man takes of his bwn property,(*) remarkable as it is, 
is as old at least asVrihaspati ; who charges with the value, 
adding interest, “ the bailee, that suffers a thing bailed to 
‘‘ be destroyed by his negligence, while he keeps his own 
“"goods with very different care.”(*) On the other hand, 
“ if a thing deposited be lost, together with the goods of the 
“ bailee, it is declared by various authorities, to be lost to 
“ the "&(«i7or;”(®) — and numerous texts on the subject of 
respdasibility, contain the equally remarkable exception. 


(1) Essay on tl>e Law of Bailments, {). 116. 
(?)Id. p. 114. 

(3) Id. p. 6. 

(4) 1 Dig. 429. 411. 

1 Dig. 420, 421. 
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(not of inevitable necessity, but, in fenns,) of “ the 

“ act tf God^ or of the King’' Q) 

Hindu wrili||i^ differ in their division of bailments; 
some enmnerating four ; (®) others six;0 Sir William 
Jones acknowledging only five.(*) Not to multiply th^m, 
(as he says,) inconveniently, by extending inquiry to every 
possible case, in which a man possesses for a time the 
goods of another, the most important ones, as they occur 
in the Hindu law, (from whence, it is plain, they have 
been derived into other codes,) may be distributed, ac- 
cording to the principle that governs their responsibility; 
this depends upon the object and benefit involved; 
which may be entirely on the side of the bailor^— ox on 
that of the bailee; or it maybe mutual. Thus the simple 
deposit, together with the commission without reward, are, 
for the sake, and ensure to the sole advantage, of the 
owner of the thing bailed. — In /otfn.s for mac, it is the bailee, 
or borrower, that is alone benefited. In the remaining 
cases of mutual trusts, pledges, and the various kinds of 
hiring, both parties have an interest. 

To consider the matter, then, under this triple point of 
view, beginning with the principle, where the bailment is 
for the benefit of the bailor, applicable to deposits, and 
mandates, or commissions without rewards; and, first, of 
deposits; by which he, who accepts one, is charged with 
the property of another, without any consjderat|pni on 

(t)Narecla, I 420. Vrihanpuii, and Catyayuiia, Id. 121. 4^3. 127. 

Yajnyawalcya, Id. 422. 430. 

(2) Yajnyawalcya, I Dig, 407. 

(S) Nareda. l Dig. 1-00. 

(4) Essay on the Law of Bailments, p. 
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the part on that of the depositary, 
all is trouble/^-^ Subject io any special under- 

taking, Q) the law would be unreason^le, that would 
exact from such a bailee, in point of responsibility, more 
tlian the absence ’ of such gross negligence,* as must ever 
be regarded as inconsistent with any kind of engage 
ment. The obligation to rasifore % deposit, is provided 
for by Menu; who requires that, “as the baihnent was, 
“ so should be the re-delivery, according to a rule in 
“ the Veda.’X") Or, as it is expressed by anodier autho- 
rity, “the very thing bailed must be resfored, to the very 
“ man who bailed it, in the very manner in which it was 
“ bailed. ”(*) According tofwhich, the defence set up 
by Demosthenes, for a client of his, sued in an action to 
recover a deposit, must have prevailed at Benares, as we 
are told it did at Athens; — -the action having been brought 
by two only, out of three who had been concerned in the 
bailment, Demosthenec insisted (it seems) that his client 
could not legally restore the deposit, tinless all thixe proprie- 
tors were ready to t'cceivc it.(f) Not controverting this, nor 
questioning the precision of Vrihaspati, a delivery substan- 
tially goodi, would be valid, under a system, that gives effect, 
upon all occasions, to the reason of the law, as opposed to 
the letter, if not carried to excess.(*) — Due caution being 
inculcated in the selection of a depositary ,(®) a deposit is 

Jagaimatha, 2 ])ig. 340. 

(2) Menu, cb. VIII. 180. 194, 19.5. NareUa, 1 Dig. 413. 

(3) Vrihaspati, I Dig. 415. ^ Id. 139. 

(4) Essay on tlie Law of llaihnents, p. 51. 

(5) 3 Dig. 419. Vrihaspati, 2 Dig, 128. 153. 

Yajnyawalcya, S Dig. 570, note. 3 Id. 25. 29. 

(6) Menu, cb. VIII. 179. 1 Dig. 411. ^ ' 

Essay on the Law of Bailments, p. 46* 
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one of those things, which, bringi3Qg^i| ^ t^ it nothing but 
responsibility, a prudent man, in the npholpn of Vrihaspati, 
would not reccfiye ; but, if he do receive it, he requires him 
to keep it imth carCy restoring it on a single demand.(‘) Nor 
is the Hindu* law surpassed by any, in the earnestness 
with which it exacts from every bailee, together with 
suitable care, the mo# perfect fidelity, denouncing as 
criminal, ^nnd punishable accordingly, him, who alienes 
a deposit without permission, uses it without consent, or 
neglects to preserve it;(*) — insomuch that, as at Rome, 
so among the Hindus, the violation of one, in some in- 
stances, involves infamy. Q One criterion, exonerating 
the bailee, is, if, with the goods bailed to him, his own 
have been lost ; in which case, it is held, that the loss is 
the bailor’s, though it should not have hap})ened by any 
act (as it is called) of God, of the king, or of robbers ;(*) 
the presumption, in all these cases, being against every 
thing like fault ; while the rule i^s, that he is to make 
good the deposit, “ if in fault, and not unless he be in 
“ fault. ”(■’) But, it does not follow, though none of his 
own property have been lost, that he is to be necessarily 
answerable, if the deposit, having been kept with care, be 
lost notwithstanding ; unless it can be shewn, that he have 
kept his own with very different care; disregarding the 


(1) 1 Dig. 416. 

(i) Vrihaspati, 1 Dig. 416, 417. 412. 426. ' 

Menu, ch. VIII. 191, 192. 1 Dig. 432, et scq. 

(3) Vrihaspati, 4. 1 Dig. 416, 417. 

(4) Nareda, 1 Dig. 420* 

Vrihasi>ati and Catyayaun, Id. 421. Yajnyawalcya, Id. 422, 
on the Law of Bailments, p. 47. 

(5) Jagaimatha, 1 Catyayana, Id. 423, 
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thiJig property, while he 

seciurea his isnuch more, if#he have appropriated 

any part of it.(*) ^^nd here it may b% observed, that, 
where collusion is not imputable, robbery slways, by 
the Hindu law, da opposition to theft, inrplies a degree 
of violence, against which no bailee whatever, not 
specially undertaking, is held to eontract; whereas, if a 
loss happen by thieves, the distinction exists, ami abail^, 
even without reward, may be chargeable, where such a 
want of due care cau be shewn, as must be taken to have 
led to spoliation, be it of whatever kind.(®) On the 
other hand, if the Mpot that has been resorted to by the 
owner of the goods, be coeal^sedly an exposed one, of 
which he has notice, it is his own fault, if he trust it, 
and they are lost, or injured, by a peril, to which, in the 
nature of the thing, they would be liable.(*) In the case 
of a sealed deposit, the Hindu law accords with what 
{it seems) was considej^ed to be the better opinion, in the 
contest that existed on the point, among the lawyers of 
Rome, namely, that the depositary “ would only be 
“ obliged to restore the casket as it was delivered, with- 
“ out being responsible for the contents Menu 
having in like manner declared, .that, in such case, “the 
“ bailee shall incur no censure on the rc-deliyeryj unless 
he have altered the seal, or taken out something. ”(®) 

(1) Vrihaspati, 1 Dig. 429. Id. 4^1. 

Essay on the Law of Bailments, p* 47. 67. 

(2) Menu, ch. VIIL 109. — 1 Dig. 422. 

(3) 1 Dig. 423. 429. 

(4) Vfiba^ipatL i Dig. 404. 423, — Catyayana, Id. 424, 

(5) E«s4iy on the Law of Bailments, p. 39. 

(6) Menu, di. Vlil. p. 188. . , 
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though inevitable necessity mus^ it 

will not, if the things having been |>te^hnisly demanded, 
was not restored in time ; or if it had been used by the 
bailee, contrary to the faith of the bailment either 
of which cases, he so far makes it his idwn, that the 1 (Ms, 
^“it happen, becomes his, from whatever cause it have 
proceeded. (*) Though the^ heaviest pvmishment be de- 
nounced against him, who, by false pretences, gets into 
his hands the goods of another,(®) yet is such a pro- 
ceeding justified, in the case of a creditor, who cannot, 
by ordinary means, obtain payment of his debts ; — as is, 
also, the retaining, under similar circumstances, what 
has been regularly depositddw(^)— 'It is called Hega/ deceit; 
available among a people, with whom, not deceit only, 
but force is allowed to be resorted to, whether for the 
securing of rights, or the discovery of truth. ("*) 

Between the de^mitaiy, and the mandatory, or him 
who, without expectation of reward, engages to execute 
for another a commission of any kind, the difference con- 
sists in the diligence, added to the care, for 'which, to a 
certain extent, the latter is pledged, according to the 
subject-matter of the mandate — insomuch that Grotius 
considers tlie deposit a division of the mandate; “ car 
“ (to use the words of his French translator) le depositaire 


(t) Vrihaspati, 1 Dig. 426. — Yajnyawalcya, Id. 430. 
Nareda, id. 431. 

(2) Menu, ch, VIII. 193. — 1 Dig. 453. 

(5) Vrihaspati, 1 Dig. 341. 

(4) Menu, ch. VSIl. 48, 49, 182. 

1 IMg. 196. 437. --^Vrihaspati, Id. 439, ct simj 

(5) Essay on the .61 Bailments, p. 23. 
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“ a Ift garde de la chose depos^e entre ses 

“ mainaSi’iV0 as ^e^mandatary givesa his, in the execution 
of what is committedito him. Upon the jainciples of the 
Hindu law also, the responsibility is the same, in the one 
case, as in the other, so far as regards care, 'with the con- 
tingencies to which things so bailed may be liable ; the 
benefit, in either case, being exclusively his, to whom 
the article belongs ; (*) — since, in a system, that mixes 
continually moral dictate, with legislative enactment, it 
never could be intended to attach legal effect to the posi- 
tion, that “ to him who attends cattle as a favour, even 
the favour conferred ihy him is his hire." (•') 

Should it be objected, cis hard, in the case of these 
two sorts of bailees, receiving nothing, that they should 
be responsible eventually for losses, the answer is, that 
reasonable care, as well as perfect fidelity, are of the 
essence of the confidence reposed ; and, as Jagannatha 
says, the engagement sjiould not be entered into, “ by a 
person not disposed to an act of duty, or amity. ”(*) 

Vrihaspati (as has been observed) discourages the accept- 
ance of a deposit, as unworthy a prudent man.('i) This is not 
generous. And, unless his employment of it, as a mean to 
deceive heirs,(^^ receive the most favourable construction,such 
a purpose is far from commendable. — But it b^ngs to the 
noble office of the judge, to discountenance and disappoint 


(1) L, 1. ch. XIL §2. Barbeyrac's edit, 

(2) Catyayaria, 1 Dig. 405, 406. yajnyawalcya, Id. 407. 
(.5) 2 Dig. 340. 

(4) 1 Dig. 417. 413. Essay on the Law of Bailments, p. 42, 
5;iDig, 416. 

Dig. 104. 415. 119. 
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all com’i' acts, practised to theprejiiii^ oC crtkei^- rights ; 
nor can Vrihaspati (though said to been profoundly 
versed in the law) C) be ever quoted,‘=wh^ effect, in their 
support, whether in a Hindu, or in a British Court, ad- 
ministering justice upon Hindu principles ; so long as at- 
tention shall be paid to tlie declaration by the highest 
Hindu authority, that “ when the judge discovers a frau- 
“ dulent pledge, or sale ; — a fraudulent gift or accept- 
‘‘ance; or, in whatever other case he detects fraud, he 
“ is to annul the whole ti’ansaction.” (f) 

The next bailment to be considered is that of loans 
for nse, in contradistinction to loans of money, or other 
things, for consumption, which are contracts of a different 
nature; loans for use being for the sole benefit of the 
bailee, as in those just disposed of, the advantage is 
entirely on the side of the bailor. Exacting accordingly 
from the bailee, as the bailment in question does, extra- 
ordinary care, he is answerable , for slight negligence, 
though not for inevitable accident or irresistible force. 
But, if the accident might have been avoided by necessary 
care, or the force fairly resisted, the borrofffer must be 
answerable, if tlie thing lent to him be lost; much more, 
if be have exposed it todoss, by his improvidence. (’) So, 
if it be losb after the expiration of the period, for which 
it was borrowed, the loss becomes the borrower’s; and 
he must answer it to the lender with an equivalent, hav- 


(1) 2 Dig. 139. 

(2) Monu, cb. VlII. 165. 

(3) :l Dig. 420- Vrihaspati, id. 429. 
Essay on the Law of Bailments, p. 6B. 
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as it, — ^the law of 

deposits applyingi ia this respect, ^fortiori, to loans for 
use»(*) On the othtiw hand, the possession of the bor- 
rower is so far commensurate with the object of the loair, 
that the lender is not to determine it at will,* unless some 
pressing and indispensable purpose of his own would be 
in danger of failing, if he did not get back, at the moment 
desired, the thing lent. Like all other bailments, the 
one in question stipulates for the purest good faith ; and, 
therefore, where a special use is in the contemplation of 
the borrower, at the . time of borrowing,* as if it were his 
intention to send the thing borrowed into another pro- 
vince, he should disclose iL if he wishes to be safe, Q 
the danger to the property lent being eventually increased 
by such a purpose ; as, upon loans for interest, a higher 
than the legal rate may be exacted, where the borrower 
is to cross the Sindhu, to penetrate dangerous forests, or 
traverse the ocean : (‘‘)-j^precautions, that are consistent 
with the liberal requisition of the law, in the instance in 
question ;^namely, that, in “ causes concerning a de- 
“ posit, mf ift friendly loan for use, the king is to decide 
“ them, without shewing rigour to the depositary;” — 
against whom, on the contrary, his honest dispos^on 
“ being ascertained, the judge is to proceed with mild- 
'‘ness.”0 


(1) Catyayana, 1 Dig. 4^56, 437. 446. Matsiya Purana, Id, 445. 

2 Dig. 98, Essay ou the I-aw of Baiiinents, p. 70. 

(2) Catyayana, 1 Dig, 438. Essay on the Law of Bailments, p. 67. 

(3) 1 Dig. 439. 

(4) 1 Dig. 46. 72. 80. Essay on Hie Law of Baiiinents, p. 68. 

(5) Menu,ch, VIIL t96. 187. Essay on thfe Law of Bailments, p. 30. 
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Having discussed those bailments, 
all one side, the remaining class is that of those where it 
is reciprocal. Such are mutual trmstSi pledges, and tlm 
various kinds of hiring ; oi each of which in their order. 

Mutual trusts, as referable to the law of bailments, 
subsist specifically, where reciprocal deposits, loans, or the 
like, are made between two or moi'e parties ; which, whe- 
ther they be partners in trade, coparceners, or persons no 
otherwise connected than by the transaction in question, 
it is plain must be governed by the rules that have been, 
or are yet to be'stated ; only with a reciprocal, instead of 
a single application. (‘) 

The law of pledges requires a more detailed considera- 
tion ; the rules concerning them being clriefly deducible 
from the relative interest resulting from them to the 
debtor and creditor, as establishing credit on the one 
hand, and securing payment of a debt on the other. A 
pledge is an accessory contract, being a bailment of 
something to the creditor, on a loan of money; which, by 
the Hindu law, may be for security only, or for security 
joined with use ; and, in this respect, it may compared 
with the Vivum vadium, and the mortuum vadium -the 
7mwg,andthewor<-gage, in ours. — But, though this be in 
general so, and though, to ensure the efficacy of a pledge or 
mortgage, the Hindu law inculcates the necessity of posses- 
sion, 0 the authorities to this purpose are not applicable 
to a sort of mortgage, much in use in Hindustan, and the 


(1) Naxeda, 1 Dig, 408. Id. 410. Menu, Id. 415. 

Bsitoy on tlie Daw of Bailments, p. 83. 

(2) Vyaaa and Vrihaspiiti, 1 Dig. 205. Append.^ p, 454.—C. 
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proViiii!^;8wbje<5t1?& Bombay, termed Drishta bandhaeit; 
by whicb (according' to the usual course of mortgages with 
us) the pledge is to the creditor as a security 
without possession^ "or intention of possession, till the sti- 
pulated time arrive ;(^) so that it maybe doubted, whether 
this mode of pledging be not originally Hindu instead of 
Attick, as has been supposed.(*) — In the case of a pledge 
for use, the debt and interest being extinguished by the use, 
or otherwise, it reverts to him who made it ; on the other 
band, any part of the debt remaining, upon expiration of 
the time for payment, the pledgee, or creditor, may con- 
tinue to use it, making a demand for payment, and giving 
notice of his intention to the debtor, or his representative ; 
or, if it be a pledge for security only, he may, under the 
like circumstances, begin to use it, if capable of use, with- 
out injury to the substance, giving like notice; while an 
unjustifiable use of one, being a violation of an implied 
agreement, works a forfeiture of interest.(^) In either 
case, he may, by proper application, attach the article, so 
as to have it sold for his benefit; an account of what is due 
upon it beihg previously taken ; the excess, if any, upon the 
sale, to be paid into Court, for the benefit of the owner.(‘*) 
And, on this ground it is, that a pledge should, in the judg- 
ment of Hindu lawyers, be always taken, where a loan is 

{!) Append, p. 4<5o. 457. — C. 

(f) By Sir William Jones. See Essay on the Law of Bailments, p. B4, 
Catyayana, 1 Dig. S09, et seq. 

(3) Menu, oh. VIII. 144. 15t). V^ishrm, 1 Dig. 13.5. 144- 
Yajnyawalcya, Id. 145, 147'. Vrihaspaii, Id. 149, et seq. 

Vyasa, Id. 186. Smriti^ Id. 197, 198, et seq. Catyayjma* Itl 500. 

(4) 1 Dig. 197 to 505. 
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made to a kinsman, or a friend, againJMi. whom coinpulsoiy 
payment cannot be so conveniently enforced. (’) 8o, in the 
absence of the creditor, and no one on;d^e spot to represent 
him, the debtor may redeem his pledge, by paying into 
Court what i&>dne upon it, — By usage, contrary perhaps 
to the strict letter of the law, a pledge is assignable; but 
the assignment (which can only be for an equal, or less 
sum, than the sum advanced upon it) should correspond 
with the original contract; from which any variation 
might embarrass the redemption, on the part of the owner, 
by whom it was* first pledged. (’) But a pledge by the 
owner, of the same thing, at the same time, to two different 
persons, for the full value to each, is fraudulent and pu- 
nishable ; and, as between the different pledgees, the first 
hypothecation prevails, subject to priority of possession ; 
or there may be an equitable adjustment of the right, acr 
cording to circumstance3.(*) As effects bailed cannot be 
legally aliened by the*bailec,(‘‘) so is the law justly jealous 
of such an attempt on the part of the owner of property 
bailed, while the interest of the bailee in it continues ; as 
in the case of a pledge. It is agreed, that a purchaser, 
being priv'^y to the article being in mortgage at the time, 
the transfer would not ayail him. It is farther admitted, 
that it may be restramed by injunction, upon timely appli- 
cation to the Court ; and the result of a good deal of du- 
bious discussion on the point is, that to render it yalid, in 

(1) Vxihajipati, ^ Dig, 69, 1 Id. 18. 

(2) Menu, cb. Vlli. 14.3. 1 Dig. 189 to 192. Id. 20, 

(3) Catya^ana, 1 Dig. 209. Id. 2l l. Smriti, Id. 213, et se^j. 

Yajnyawalcya, id. 476. 

(4) Dacsha, 2 Dig. 210. Id. 132. 

I 
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favour of ’fhfe alioaiee, he d|ould see the thing for which 
he trea^:; anil not only have reason to be satisfied, that 
it is unencumberediv hut obtain imihediate possession ; 
from all which it may be collected, that a clandes- 
tine disposal by the owner, to a third pei^on, of a thing 
already pledged to another for an existing debt, (like 
the case, with «s, of a second irregular mortgage,) can 
scarcely "take effect, unless (contrary to the general policy 
of the Hindu law} the creditor have improvidently al- 
lowed the pledge to remain in the hands of his debtor ;(^) 
itonformably with the declaration of Vajnyawalcya, viz. 
that, in other contested matters, the latest act shall prevail; 
but that, in the case of a pledge, a gift, or a sale, the prior 
contract has the greatest force ;(-)— as also with the ob- 
?ervation of Jagannatha, that, were it otherwise, “ no man 
“ would make a loan, apprehending that the debtor would 
sell to another, what he had already pledged ;’(f ) — thus 
distinguishing between a pledge, ihid a deposit for safe 
cnslody ; which latter, as he remarks, has little compara- 
tive force, and may be at any time recalled by the 
owner. (*)^Prescription runs in other cases ; titles being 
gained by long possession, and lost by silent neglect. (*) 
But his property in a pledge is never lost to the owner, by 
any lapse of time, while it remains, as such, out of posses- 
:ion;(®) but, on the contrary, it must be faithfully pre- 

Dig. 146. 

(2) 1 Dig. 47t>. 

(3) 2Dig.147. 

(4) 2 Dig. 147', 148. v 

(o) Menu, ch. VIII. 147, 148. 1 Dig. 2i4. 

Yajnyawalcya, Id. 135. Append. 

(6) Menu, rh. VIII. 145. 149. Yajnyawalcya, iDig. 1S5. 



OM CONTKACTS. 291 

served for restitution to him by the crf^jUtor ; who will be 
bound to indemnify his debtor* for any damage it totay sus- 
tain in his hands, through want ofd|^ care; the debtor, 
in the event of loss, not attributable to the creditor, being 
bound to replace, or make it good : the debt, for which it 
was given, with the interest running upon it, remaining 
payable notwithstanding. (^) A slave being pledged, (“) 
the law protects him, in the hands of the pledgee, from 
insult ; and much more from blows, struck on a sensible 
pari.(f) 

The last bailment to be considered, as productive of 
mutual benefit, is that of hiring, which is of various sorts, 
corresponding with others, where the benefit is not mutual, 
but on one side only. For, as there may be a loan, so 
there may be a hiring for use; and, as a man may agree 
to execute a commission gratuitously, so may the like 
service be undertaken for a reward, or adequate compensa- 
tion; which is always implied in hi<;ing. And, as a com- 
mission either to do sometliing about a thing bailed, or 
simply to deliver it to another, may be without considera- 
tion, (anwahita,) (‘) in the same manner, a workman, or 
artist of any description, may liire out his labour or skill ; 
or, he may engage himseli' for pay, as a common Carrie?'. 
So that the main difterence between the bailments that 
liave been already discussed, where the consideration is 


(1) See the texts iu the Digest, wiUt the Coiimientary ujton them, vol. i. 
p. 141 to 1(33. 

(2) Ante, ch. VI. p. 139. 

(3) Catyayana, 1- Dig. 139. 

Lord Holt, as cited in the Essay on the Law of Dailments, p. 76. 

(4) 1 Dig. 405. 497. 

V 2 
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all on ono gide, and hiri^^ in its various brandies, is, 
that, ili the latter, it is reciprocal ; \h& owner of the thing 
hired, or the hireri^f himself, for whatever purpose, being 
paid, in the one ea^, for the use of his property, — in the 
other, for that of himself; while he who cbntracts for the 
particular thing, or service, derives a correspondent 
benefit from the temporary use of what he so hires. And, 
upon this reciprocity turns the responsibility, which the 
bailment in quesfen stipulates. Such being the general 
principle, it is to be seen how it is applied in the Hindu 
law. 

“Wherever (says Jagannatha) the property of one 
“ person is, for some cause, delivered into the hands of 
“ another, for .safe custody, the rules declared in regard 
“ to deposits are to be applied : therefore, the law of 
“ bailments (he adds) applies to a carriage, and the like, 
“ received on hire : and so, in the case of a person deli- 
“ vered by the king^ or the like, into the hands of a 
“ guardian (’) — the meaning of which must be construed 
to be, that it applies a fortiori to the case of hire, which, 
as it is for the benefit of both parties, cannot but be taken 
to impose a greater responsibility on the bailee, than 
where the bailment is altogether for the sake, and on ac- 
count of him, by whom it is made. Nor is Jagannatha 
singular in appearing “ to,make no difference in this re- 
“ spect*between a keeper of goods for hire, and a simple 
‘ depositary tlie same genenility, on the same occasion, 
occurring in an author of our own ; (f) but, that the 

(’■ 2 ) St. Genii ;tin, as cit'?d in Essay on tlie Law of Bailments, p. 9'r. 
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degree is to be estimated bp^ the - peculiar nature of the 
bailment, is sufficiently plain, from the declai^on of 
Nareda, that “whatever (of thing^^yrec? for a time, 
“ at a settled price) be broken or lost, he (the hirer) 
“ shall make ‘^ood, except in the case of inevitable acei- 
“ dent, or irresistible force ” Q) It may be here noticed, 
that, if a man build a house, on gi'ound which he has 
rented, he has a right, on the expiration of his lease, to 
take with him the thatch, the wood, Ifhd the bricks, of 
which it is constructed, (') contrary to the maxim of the 
English law, cujus est solum, ejus est usque ad caelum ; 
from which, modern decisions, proceeding upon equitable 
principles, have been gradually departing, in favour of 
lessees for years. 

To proceed to that branch of hiring, which consists in 
the converting of the material bailed, into an article of 
use; — India has ever been celebrated for its workers in 
the precious metals, to whom gold or the like being 
entrusted to make into ornaments, for hire, in proportion 
to the quality, and the nature of tlie thing wanted, (‘‘) 
whether the workman contract for the price of work, or 
for time, if he fail in performance, he forfeits his hire, 
though the work want Imt little of being completed, or 
the time of being expired ;(*) and, as he is bound to be 
diligent in the execution of, what he has undertaken, so 
is he answerable for reasonable care; that is, -for any 

(1) Nareda, 2 Dig. 2B:3- 

(2) Narnia, 2 Dig. 281, et seq- 

(3) 1 Dig. 408. 2 Id. 77. 

(4) Menu, ch, VIH. 21.3, et seq. Vt iddhii IVIfini, 2 Dig. 27i>> 

Matsya Purana, Id. 2? 6. 
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iiyury to, w loss of^ wliat li^heen entrastOd to him, tfeat 
can be^hced to his fault. (*) So, in the case of a Com- 
mon carrier, he is aSwijtOnsible for a loss, not happening by 
the act of God, ot^'ot the king ; to which, for any thing 
appearing to the contrary, may be added seizure by 
robbers, the carrier not having led to it, by any indiscre- 
tion of his own, much less by any concurrence on his 
part, direct or implied ; («) in which respect the Hindu 
differs from other lliter codes, particularly from the law of 
England, which makes the carrier liable for a loss by 
robbers, under whatever circumstances ; on the ground of 
policy, he shoxild combine with them, for the purpose, 
without the possibility of detection, (■’) 

Thus has been discussed the comprehensive, and im- 
portant contract of bailment, under its Various aspects, as 
recognized by the Hindu law ; the bailor, in every case, 
retaining, in the thing bailed, a reversionary interest, to 
take effect, as soon as the purpose of the bailment shall 
have been answered ; the bailee being bound to preserve 
with care, greater or less, according to the nature of the 
bailment, the thing bailed, while his temporary property, 
or possession of it continues ; as Avell as to perform about 
it, with effect, whatever he may hAve undertaken. 

2. The next contract to be considered, according to 
the order that has been proposed, is that of loan, or 
borrowing, ior consumption /-—whether of money, or other 


( 1) Vishnu, 2 Dig. 271. 

i'i) TS'areda. 2 I)ig. 272. Yajnyawalcya, Id. 274. 

VriddhaMenu, Id. 272. Menu, di. VIU. 40b. 
(:?) Essay on the of Ihiilments, p. 10;.h 
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things ^swering the descrijgtipn. (1) It differs from loan 
for me, (which, is a bailment,) in that the propei^ of the 
money, or other thing lent for conS^l^ion, vests in the 
borrower, to be (not returned, but) replaced by him, with 
an equivalent; — ^together with- such compensation for the 
loan, as may have been stipulated. The compensation 
for the loan of money is interest; &nd for performance of 
the terms of the contract, on the part of the borrower, it is 
usual to take security, consisting in fii^ges, or sureties, or 
both: — of each of which two subjects, interest, 

and security, in their order. 

Though interest upon loans appears to have been always 
allowed by the Hindu law, yet, prohibited, as it is, as a 
means of acquisition to the two higher classes of Brahmin, 
and Cshatry a, the prejudice that existed against it with 
the Jews, and among other ancient nations, operated, it is 
plain, witlv the Hindu legislator; according to whom, 
“ neither a priest, nor a military qian must receive interest 
“ on loans ; though each of them (he adds) may pay the 
“ small interest permitted by law, on borrowing for some 
“ pious use, to the sinful man who demands it.”(‘') But, 
as the Jews, restricted from taking it from one another, 
were permitted to take it from a stranger, (^) so is it ex- 
pressly allowed to the mercantile class, (the Yaisya^ as 
an unexceptionable mode of subsistence. (*) Appropriate 
kinds are specified, varying in number with different 

' ( 1 ) Menu, ch. VIII. tS 1 . 1 Uig. 38. 

Harita, 1 .Dig. ar>, 

{'2) Memi, ch. X. 117 . 1 Dig. m. 2 Id. 137. 

(,'>)Deut. di« XXIII. 20. 

(4) Menu, ch. X. 115, lib. 2 .Dig. i:?5, ct 
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autliorities, according as it^as been contracted for j 
wkicb says, ouabt to be from day to day,(') tbongb 

it is most commo;^: reserved by tWk month.(®) The 
linger or shorter ^riod, by which interest is reckoned, 
concerns the option of repayment, and thb avoiding of 
fractions. A short period being considered to be in the 
debtor’s favour, the creditor is not to stipulate for reckoning 
it by a longer one. Whatever may be the rate demand- 
able by the sbiful man, upon a loan for a pious use, it 
has, in general, ever been high in India, according to the 
risk run, and in the direct order of the classes ; a higher 
rate being demandable, as the class whether of the bor- 
rower or lender is inferior; — ^the lower the tribe, the 
higher the interest that may be exacted.i^^) It varies also 
according to the existence, or uon-existence of a pledge. ('’) 
Involved in apparent contradiction, the subject is con- 
sidered by Jagannatha to be intricate ; (‘’) nor has his 
commentary always tl^e effect of elucidating what is 
obscure, or disentangling what is perplexed. Though 
the law has prescribed certain rates, as respectively ap- 
plicable to the difi'erent classes, and serving, as they do, 
to govern cases, in which interest becomes payable, with- 
out previous agreement, it is to.be collected, that the 
rules on the subject leave the parties at liberty to disre- 
gard them, substituting other terras, where they think 


(1) Texts and Commentary, 1 Dig^. 49 to 51. 

( 2 ) Menu, cli. YIIL 151. 

( 5) Jagannatha, 1 Dig. 34. 

(4) Menu, cli. Vlll. 142. 1 Dig. 45. A]>pend. p, 460. — 

( > ) Menu, eh. VIII. 140, et seq. 1 Dig. 29, et seq. 

(6) 1 Dig. 53. 
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proper.(i) Like our own,S^€ Hindu law contemplates 
cases, where the risk bein^ greater than the specific 
rate will cotnpenfete, a higher m^^be bargained for, 
according to the nature of it, whether it be by sea, 
or by land, hnswering, in some degree, to our respon- 
dentia ; the consideration, in these cases, being not only 
the increased risk of non-payment, but the superior profit 
accruing to the borrower, by the danger to which he 
and his property are exposed: — in all cases of the 
sort, the adjustment of the interest is to be settled 
between the parties, “by men well acquainted with sea 
“ voyages, or joumies by land ; — ^with times, and with 
“ places.” ('■’) It has shewn the same consideration, 
where the contract has taken place in a foreign country: 
the rule being, that, however different, the customary 
rate prevails, and must be paid.(®) Whatever be the 
rate, or the reservation of it, all authorities seem to be 
agreed, that interest, while it continues so, cannot bear 
interest; and that compound interest cannot be con- 
tracted for.(*) At the same time, the debtor being unable 
to pay the interest reserved, at the time agreed, nothing 
exists to hinder the parties from renewing the contract, 
first coming to an accotmt, and turning the interest due 
into principal ; from which date it will, in effect, carry 
interest. (•’) But, it imports, the lender not to let interest 

(' Ji ) Catya.yana, 1 Dig. 50. Id- 70, et seq. 

(fi) Yajnyawalcy:i, 1 Dig. 4t>. Id. 80. 

Monu, eh. VI II. 157. 1 Dig. 48. 

(3) Nar(;dM, 1 Dig. 55. Id. 85. 86. 88. 

(4) Menu, ch. Vlll. 153. Vrdiaapati, 1 Dig. 40. 

Nareda, 1 Dig. 50, Yajnyawalcya, id. 51. , 

(.5) Menu, cb. Vlll. J54, 155. 1 Dig. 65. 83. V'^rihaspati, 2 Dig. 70 . 
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so pin itt awear, as to equal^e principal, before coming 
to such ail account ; since it is also settled, (as with us,) 
that it never can Ip allowed to exc^d the principal ; 
but must stop there; as it does upon a tender. (^) The 
position, however, is confined, generally,* to loans of 
money ; — not extending to grain, and other things, of 
which loans may be made, not involving the notion of 
usury. Of those, the amount ©f interest, running on, 
is not limited to the principal. (") On the other hand, 
many things are enumerated, that, in their nature, bear 
no interest; as a debt contracted at play'; a sum due on 
account of suretyship ; an imliquidated demand, and 
others; though, upon any of them, it may be reserved 
bl' agreement. (^) 

To proceed to the subject of that of pledges 

having been already discussed. (^) In the adoption of 
sureties, a variety of persons are enumerated, who (it is 
said) should never be accepted as such. The exceptions 
involve either some inconsistency with prior engagements, 
or some incompatibility with subsisting connexions; 
if not an evident risk of the object failing, from the 
character, or description of the person proposed, in the 
event of his being selected, as 'the intended surety.(*) 
In a system, however, like that of the Hindus, not re- 


(1 ) Yajn^yawalciya and Vishnu, 1 Dig. 13^5. Gautjima^ id. 130. 

Ai)])cnd. p. 

(2) Menu, eh. VUI- 151, and Texts from Ixii, to Ixx. with the CommentaTy, 
1 Dig. 112 to 

(:>) Texts Ixxi. to Uxir; with the Commentary upon them, 1 Dig. 124 to 
1M‘>. 

(4) Ante, p. 207. 

(.o) Catyayana, \ Diy. 22t». 
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stricted to positive ordinaire, they inay be considered 
perhaps, for the most part, as affording matiiif of pm- 
dential caution, fSther than of disqualification; — 

though the rejection of ode undivided brother, as a surety 
for another, respecting a common interest, would indeed 
be consonant to the strictest law, as has appeared in the 
chapter on parceners. (’) Sureties are for appearance, for 
the honesty of the debtdr, or for payment ;(^) and bail in 
an action may be taken from the plaintiff, as well as from 
the defendant. -^Sureties for payrneM are bound for de- 
livery to the creditor of effects pledged by the debtor; (*) 
as suretyship for appearance, includes also that for or- 
deal, ('*) (a mode of trial not available in our courts,) so 
that, if the debt0|, liable to ordeal, be not forthcoming, 
the surety must pay the debt: and, where it is for ap- 
pearance generally, the production of the debtor, at the 
tinre and place agreed, subject to insuperable impedi- 
ments, must be bond Jide, so that he may be amenable to 
payment ; 0 the law being indulgent with respect to the 
time allowed for producing him, where he has ab- 
sconded; as well as, in every case, with respect to the 
obligation of the surety to pay, where it has become 
absolute, by the failulfi of the principal. ('') The surety 
for honesty i.s answerable, if, by confidence in his repre- 


(1) Ante, ch. YH. p. SO.S. 

(2) Yribnspnti, I Dig. Naredn, D1. 237 . 

Yajnyawalcyri and Catyayana, Id. 239. 

(3) 1 Dig. 246. 

(4) 1 Dig. 240. 

(.^) 1 Dig. 243. 

(6) 1 Dig. 214. 


Ante, p. 267. 
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senlations, tie creditor has feieen misled ; (‘) involving a 
question lof responsibility, that occupied, not long since, 
a good deal of attention in Westinlfester Hall; upon 
which the opinions of the Judges of England were di- 
vided. Between suretyship for payment, and the other 
two kinds, there is this difference, that, in the two latter 
cases, tlie surety dying, and the principal neglecting to 
pay, the sons of the surety are not answerable, unless 
their father was himself indemnified ; and then the son 
is liable; as he is, in all cases, subject always to assets, 
and without interest, where the undertaking was ior pay- 
ment.(^) Of sureties, jointly bound, each is answerable 
for his proportion only of the debt to be paid, unless it 
shall have been otherwise agreed. (') The surety, having 
paid, has liis claim over against his principal, for re- 
payment; the measure of which varies, according to cir- 
cumstances, and according to the nature of the com- 
modity, as distinct from money, for the return of which 
the principal has contracted. (■*) 

In all cases of loans, not only is it urged to take either 
a pledge, or a surety but the acknowledgment of the 
surety, and the agreement for the loan, are also recom- 
mended to be in writing : of v?hich forms are given 
in the Digest.(^) — Good rules ! but not indispensable ; — ■ 


(1) 2 Dig, 23o. 

(2) Menu, ch. Vllt. 160. 162, Yajnyawalcya, 1 Dig. 247. 

Catyayana, id. 248. 255. Append, p. 463, 464, — C, 

(3) 1 Dig. 257. 

(4) 1 Dig. 258 to 262. 

(.5) Vrihaspati, 1 Dig. 19. Kareda, Id. 27. 

(6) 1 Dig. 21 to 28, Id. p. 241. 



since, infringing them, “ if (says Jagannatha) a mai|^e’ 
“ liver a loan, without either pledge or writing, he vio- 
“ lates no duty ; and the debt beingjpy how proved, the 
“ debtor shall be compelled by the king to repay it to his 
“ creditor.”(*) Trade^ and money lending, though the 
proper business of the ( Vaisya, or) mercantile class, (®) are 
permitted even to the Brahmin, and the Cshatrya, if un- 
able to subsist by more appropriate means.(^) ’ 

3. The subject of money-lending, or the contract of 
borrowing, having been discussed, the next for consi- 
deration is, that of purchase and sale, or of erghange ; — 
barter being, in effect, a sale, and subject to the same 
rules ; the difference consisting only in the distinction be- 
tween a price, which is applicable to a sale, and an 
valent, which is applicable to exchange; as remarked by 
Jagannatha. (*) 

Hale, then, is constituted by payment of the price, and 
delivery of the article, according to agreement. On goods 
sold and delivered, but not paid for on demand, interest 
accrues after six months from the sale ; as it does on the 
price paid, where the article has been kept back ;('’) unless 
“ there have been a special agreement, as to the times of 
■“ delivery' and paymeirt.’X®) A thing sold, and not jdeb- 
vered, (subject to any special agreement,) is at the risk of 
the vendor; so that, if, while it remains unduly in his 


(1) 1 Dig. 27. 

(2) Menu, cli. Vlll. 410. 1 Dig. 12 — Ante, p. 16.~Po»t, p. 308. 

(3) Vriliaspati, 1 Dig. 14. Post, p* 308, 

Dig. .336, 

(5) Catyay;Lif:?, 1 Dig* lOl. 

(6) Naie(la, 3 .Dig. 319. 
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hands, its value sink, 1^ must inake it good, with an atten* 
tion to the eventual profit, where it was purchased for ex- 
portation; the saptt obligation attaching, by whatever 
means it may be lost.0 Where the price has not been 
stipulated, the law implies a reasonable one, (yumtum vale- 
bat; ) to be settled, in case of dispute, by merchants.(') 
If, instead of paying down the price, earnest be paid, and 
the buyef afterwards break the agreement, the earnest is 
forfeited; and if, in such casfe^ the seller break it, he is 
liable to repay the earnest twofold.(*) Where the matter 
rests om^ original agreement, and the vendee, upon its 
being t^dered, refuse to accept llie commodity he has 
bought, there is, witli regard to him, an end of the con- 
traet; and the owner may dispose of the article as he 
pleases, the vendee being responsible for any loss, resulting 
from his not having completed his purchase.(*) One of 
the most important considerations in every sale, is the se- 
curity of the vendee, not only as to, the right of the vendor 
to sell, but as to the thing sold proving what it was repre- 
sented to be, according to the fair understaiiding of the 
buyer. And, upon these two points, as upon so many 
others, relating to contracts, there is a striking analogy 
between the Hindu law and our own. With regard to the 
first, the general principle is, that a sale xvlthout ownership 
in the vendor, being void, therp is no safety for a purchaser 
but in market overt. Market overt, as opposed to all 


(1) Nareda, 2 Dig. 3lli, 319. Yajinawalcya, id, 319. 

(2) Naieda, 2 Dig. 329. 

(3) Yajoyawalcya and Vyasa, 2 Dig. 327. Id. 1. 105. 

(4) Nareda, 2 Dig. 327. Yajnyawalcya, id, 304. 
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traffic Avith suspicious characters secret places, at|jsa- 
proper times, or for unfair prices, as circumstances indi- 
cating fraud, (^) isi in strictness, that ’arhich ^ carried on 
before the king’s officers ; where, by means of a proper 
entry, the setter may be known, and got at ;(*) — the esta- 
blishment of markets and fairs, with the regulations of 
weights and measures, os as the rights of 
and embargo, having belonged to the prerogative in India, 
ever since the days of Menu.0 But, it is said, that 
market is mentioned as an instance only; and that the re- 
quisition of the law is satisfied, by a purchf^e made 
openly in the presence of respectable persons.(*)^ ^he pur- 
chase having been so far unexceptionable on the part of 
the purchaser, it remains for him still, if questioned, to 
produce the seller, for which tinie is to be given ;(*) 
who, being produced, the owner recovers his property, and 
the buyer receives back his price.(®) The seller not being 
to be found, the owner is entitled to get back his property, 
paying the buyer one-half what he paid for it; presuming 
the purchase on his part to have been faiv.('^) And, if not 
having been made in market overt, the buyer cannot pro- 
duce the seller, he is liable to relinquish the goods so 
bought to the owner. On proof by the latter of his pro- 

(1) Yajnyawalcya, 1 Dig. 4B9. » Vrihaspati, Id, 511. 

Nareda, Id. 51!;^. Id. 14. 

(2) 1 Dig. 4B8, 489. 2 Id, 14;>. 

(:>) Menu, ch. VIII. 401. 403. 399. 

(4) 1 Dig. 489. 

(5) Catyayana, 1 Dig. 484. 

(6) Menu, ch. VIII. 201, 202. I Dig. 502, 487, el seq. 

Marichi, 1 Dig. 510. 

(7) The same authorities. 
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j^y;0 — -a sale under these circumstances being regarded 
as void. The equity of the Hindu rule, where the loss 
is divided, Consists in the supposition of the owner having 
been in some fault ; since otherwise, it is imagined, he 
could not so have lost his property ; — an inference that is 
made by the law, even where he had been robbed of it ;(") 
for which supposed fault, he forfeits half its value, as the 
price of getting it back, under the special circumstances; 
while the purchaser eventually loses half what he gave for 
it, as a punishment for buying from one, whom he cannot 
afterwards produce. (•’) Not unlike the regulation, among 
the ancieht Visigoths, noticed by Sir William Jones; ac- 
cording to which, “ if precious things were deposited, and 
“ stolen, time was given to search for the thief; and, if he 
“ could not be found within the time limited, a moiety of 
the value was to be paid by the depositary to the 
“ owner, iit damnum ex medio liter quc mslhieretrif) Such 
is the difference, by the; Hindu law, betweeai a ‘public and 
a private sale ;('’) each implying a warranty, in respect to 
the title of the vendor ; as was the case l)y the civil law, 
and is by our own. 

With respect to the jccowr/ point, regarding the integrity 
of the article purchased, forming ^me of the eighteen titles 
of Hindu law, under the head of “ rescission of purchase 
and sale ;”0 here also, the Jaw expects that a thing be, 

(1) Chaii<leswara, 1 Dig. 484. 

(2) 1 Dig. 129, 130. 

(:V) Vrihaspati, 1 Dig. 509. Nareda, Id. .505. Id. 508. 

Vishnu, Id. 510. 

(4) Essay on the Law of Bailments, p. 113, 

(5) 1 Dig. 484. 

(6) Menu, ch. VIll. 222. 2 Dig. 307. 
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what it is represented to l>e.(*) But, in general, it is the 
?3uyer’s own fault, says Jagannatlia, if he examine not the 
commodity ;(^) and it is his duty, “;to know* what may be 
“ the loss on each article, and what the gain.”(^) There- 
fore, it is nbt sufficient, that the price of an article have 
been high, to subject the seller, on this accoui^t, to have 
it thrown back upon his hands ; it must, for this purpose, 
have been ei'ccssivc.(f) Of marlcetahlc things’ the prices 
are, as tliey may have been settled by authority for the 
market ;(•’) any combination to defeat which is punish- 
able with the highest amorcement,('’) — being a thousand 
jMnas.Q) If the desire; to rescind the contract arise from 
the discovery of a blemish, or defect in the article, un~ 
kmmn to both partie,s' at the time, it may be returned, 
within the period limited for the purpose; d ifferent pei’iods 
being’ allowed for examination, or trial, according to its 
nature, as it is more or less perisliable. If ii’audulently 
sold, with a concealed blemish, it. may be returned at any 
tinic.(‘’) And fines are declared, against those who falsify, 
or cheat in weiglits, or measures ; wdio adulterate drugs or 
other things, with improper mixtures, for the purpose of 
sale ; or Avho dingxiisc one thing for another, counterfeit- 
ing the skin of a tiger, by colouring the skin of a cat ; 

(1) Menu, ch. VIIT. 203. 1 Sig. ->14. 2 I.l. 316. 

(2) 2 Dig. 321 . Ante, p. 131 . 

(:>)]\areda, % Big, 313. 

( 1 ) 2 Dig. 312, et yet]. 

(3) Menu, ch. YIB. 402. Vajnvawalt'ya, 2 Big. 333, ct seq. 

(6) Yajnyawalcya> 2 Big. 332, 333. 

(7) Menu, ch. VIII. 13B. 

(8) 2 Big. 316. — Id. 309, et seq. 314, et 
Nareda and Vrihaspati, 2 Big. 323. 
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or a ruby, by tinging a glass bead with another hue 
for which the penalty is eight times the amount of the 
sale.(‘) 

4. The remaining contract, to be adverted to, is that 
of (Rinadan,) constituting the first of eighteen titles, 
enumerated by Menu;('^ reserved for mention here the 
last, as being involved in, and, for the most part, the re- 
sult of, otlier contracts, already detailed, rather than a sub- 
stantive and independent one; respecting which, most 
that occurs among the only autliorities referred to, as such, 
in this work, has been anticipated, either in the prelimi- 
nary observations upon contracts in general, referring, 
among other tilings, to the circumstances, under which par- 
ticular persons are, or are not, capable of contracting- 
debt, (^) with the considerations that are excluded, as 
unlawful or in the chapter of “ Charges on the Inherit- 
anco,” shewing, how far the obligation of payment at- 
taches, upon the death of a debtor, on his representative; 
as also the order in which it is to be made, where there is 
a deficiency of assets ;(^) or, lastly, in discussing the two 
accessory contracts of pledges, (^’) and sureties, (') with the 
subject of interest.(‘*) Among the provisions applicable 
to the suliject, is to be noticed tile period, within which 
actions must be brought ; being, for the recovery of debt, 

( 1 ) VajnyaAv alcya, ‘2 ->‘29, ct seq. 

VIII. 4. 

(3) Ante, p, ^ivO. 

(4) Ante.p. ‘273. 

(5) Ante, p. 92!<;. 

(G) Ante, p. 

(7) Ante, p. 

{fj) Ante. p. 29;). 
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or other personal matters, ten years.(*) Nor is a suit the 
only mode of enforcing it ; the text of Menu, cited in the 
Mitacshara, authorizing the recovery of a man’s property, 
“ by the aid of laws, divine or human ; by stratagem ; by the 
“ pnictice oIl acharitum; and even by force — -by acha- 
ritiirn, being meant th at remarkable one of sitting dherna at 
the door of the debtor, abstaining from food; till, by the fear 
of the creditor dying at his door, compliance, on the part of 
the debtor, is exacted an alarming species of importunity, 
prohibited in the Bengal provinces, by one of the Bengal 
Regulations; the preamble to which, drawn up by the late 
Mr. Duncan, while president at Benares, gives an inte- 
resting description of this extraordinaiy proceeding 
existing in practice probably, rather than warranted in 
law; if it be true, tliat, in a Hindu court, such a settle- 
ment would not be pleadable to an action by the cre- 
ditor, against the same debtoi', for the same cause ; on the 
ground, that the debtor slionld haVc resisted such a mode 
of enforcing payment, making bis creditor amenable for 
the attempt.(‘‘) In case of a suit, both arrest and bail are 
competent ; not, however, without consideration ol' the 
character of the defendant, as to trust-worthiness. (■) If, 
upon the trial, the plaintiff bo convicted of having pre- 
ferred a false claim, or the defendant of having set up a 
false defence, either party is’liable to be amerced, in twice 
the amount of the sum in dispute, having done it know- 

(1) Vriliaspali, 1 Hig'. ApponJ. p. -ID.?. 

(2) Bcbu.stali of J Jiiidu officcTS ; Beng. Kcp. UtDB. 

Menu, c)i. A’ Jfl, -Id, 49, v)0. 176. J Dig. ]>. .Anio, eli. VI, 

(3) Vriha.spati, 1 Dig. 339, — Asiat. Keg. vol, p. 

(4) iii MSS. po'iies me ; and see Alorm, s V!H. 163, 

(:>) Catvayi^Bci, J Dig. 346, 

X 2 
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ingly ;(‘) and, under any circumstances, the parties are sub.- 
jectto a tax, toward defraying the charges of judicature.(*) 
The creditor being of equal or superior class with his debtor, 
an ai rangement may be made for working out the debt;(^) 
the work stipulated being consonant to the "class of the 
debtor, and not excessive ; if it be, he will be entitled to 
his release. 0 Should he be incapable of labour, time 
must be given him for payment. (*) Such is the course, where 
a defendant has no effects to satisfy a judgment ; in which 
case, a Brahmin can only be compelled to pay according 
to his income, “ by little and little. “(*’) But, in this, and 
every case of exemption in favour of the Brahmin, one of 
the sacerdotal class is intended ; all being born capable of 
that class, but few, comparatively speaking, belonging to 
it; the rest being seevdar Brahmins, pursuing various 
worldly pursuits permitted to them by the law.(’) The sa- 
cerdotal, learned Brahmin, has indeed various exemp- 
tioms, extending to capital punishment ; but their num- 
ber has probably, in all time, rendered their claim an evil 
of no greater importance, than what results in other com- 
munities from the tolerance of privileged orders ; and cer- 
tainly not greater than what existed under our own law, 
while benefit of clergy was in full force. 

The above particulars, treated at sufficient length, by 

« 

( l)Mt>ira, ch.VlTT. Yajnyawalcrja, 1 Dig. 367. Apjtend. p. 442 ^ 

(‘2) Yajnya'walcya, 1 Dig. 375i. Vishnu, lih 374. 

(3) Monu, rh. VIII. 177. Id. IX. ‘2*29. 

(1) Catyayana, 1 Dig. 332. 

(3) Naredii, with the Commentary, 1 Dig. 333. 

(6) Menu, ch. VIII, 177. 

Yajnyawalcya, and Commentary, 1 Dig. 351,383. 

Jagaunatha, 1 Dig. 354, 

(7) Ante, p. 9B. 301. 
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Hindu writers, on the title under consideration, it would be 
impertinent to dwell upon here ; the King’s Charters, and 
Company’s Regulations having^ settled the means, by 
which matters in dispute between Hindus are to be pur- 
sued, in British courts of justice. For the like reason, the 
law of pleading, Q) evidence, is passed over, though 

entering (particularly the latter) into Hindu, as well as 
European treatises, on the subject of contracts. But these 
parts of their law, also, not having been, by the Royal 
Charters, reserved to the Natives, (9 sufficient be it to ob- 
serve, that Hindu pleading was noticed with com- ' 
mendation by Sir William Jones ;(") and that, with 
some trifling exceptions, the Hindu doctrine of evi- 
dence is, for the most part, distinguished nearly us 
niucli as our own, by the excellent sense that determines 
the competency, and designates the clioicc of witnesses, 
with the manner of examining, and the credit to l)e 
given them; as well as by the solemn earnestness, 
with which the obligation of truth is urged, and incul 
cated ; insomuch that less cannot be said of this part of 
their law, than that it wall be read by every Englisli lawyer 
with a mixture of admiration and delight, as it may be stu- 
died by liirn to advahtage.(’') Even the pious perjurij, 
which it has been supposed to sanction, ( ■) being resolvable, 

(1) Menu, cli. VIII. Vynsa, 1 .Dig. 369. .NartrJa, Id. :j70. 

(2) See cusc- of Syed Alloy “v. Syed Kullfo Mulla Khau ( tBI3); NoU^; of 

Casea at Madras, vol. it. r. IB'A 

(3) See Preface lo Dig. p. vii. 

(4) Menu, ch, V' Ml. from v. 13, (o v. 

Yajuya'valcya, 1 Dig. 393, e.t seq, ARpend. ft uni p. 166 to 17 L 

(3) Alciiu, cii. VIlI. V. 103, 101. Pref. to ftatiie. r. xviii. 

See UedaV't, '’el, ii. b, xxi.R. 6()(>. An!, (i' ll. lib. I, cU. IM. 
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after all, into no greater liberty, than what our juries (not 
indeed with perfect approbation) have long been allowed 
to take, where tlie life of a prisoner, on trial before them, is 
sometimes at stake, — credit is to be given to the pregnant 
brevity of the Hindu oath ; viz. “ What ye know to have 
“ been transacted in the matter before us, between the 
“ paities reciprocally, declare at large, and with truth 
as also to the noble warning, with which the subjectj as 
detailed by Menu, is ushered in, that, “ either the Court 
must not be entered by judges, parties, and witnesses, 
“ or /(iw and frui/i must be openly declared.’'(') Nor, re- 
curring to the code that has been under consideration, so 
far as Britain is concerned in administering it, does aught, 
for the present, appear to remain, Init to repeat the hope, 
thatitmay adhereto the policy, which dictated to its legis- 
labire the Acts, preserving to the Hindus its essentials ; — a 
policy, which it employed the powerful energies of one 
great man,('’) exerted in tiie service, and for the benefit of 
his country, anxiously to establish and maintain; as it did 
those of a distinguislicd ornament to his profession, exer- 
cising in their behalf, both on, and off’ the seat of justice, 
his elegant and varied faculties, to illustrate and pro- 
mote ;(*) — a code, which liberal minds, making allowance 
for ancient superstitions, and respecting, with indulgence, 
primeval usages, will be unwilling to disdain, revered, 
(as it has been remarked to be,(*)) “ as the word of the 

(' 1) Menu, ch. VIII. BO. 

(il) ch. Vni. 13. 

(3) Tiio late Lord V^iscount Melville. 

(4) The la 1.0 Sir WTlliaiii Jones. 

(•"i) Preface to traiisiation of xix. 
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“ Most High!” — just as we, upon evidence deemed by us 
to be sufficient, believe the Decalogue to have beeii so de- 
livered, at an early period, to the Jews; while eminent per- 
sons among us have thought, (in common with the Hindus,) 
that letters ihemselves, so far from being of human inven- 
tion, were an immediate gift from “ the beneficent Cre- 
“ ator.”(‘) For the system in (Question, we see plainly, that 
it is too much a mixture of despotism and priestcraft, ”(*') 
to have had the origin ascribed to it. But let us not, 
with unbecoming self-sufficiency, be too severe upon hu- 
man error; unable, as we are, to estimate its source, or 
judge of its associations. Ratlier let us, with character- 
istic generosity, toward a people that deserve well of us, 
(doing, moreover, by them, as we would be done by,) en- 
deavour to preserve to them, inviolate, at least its most 
useful portions ; — in which hope and confidence, the pre- 
sent essay was begun, and has been finished ; — a work, 
long contemplated, and by man/ often desired; condens- 
ing, with probable, if not with perfect accuracy, within 
the shortest practicable compass, the principal doctrines 
of the Hindu law, referable to subjects of special in- 
terest, as of the most frequent occurrence;— —in the course 
of which have been adjusted, and applied, the ancient au- 
thorities, compared with the opinions of the living ; not 
without attention to the Conflicting tenets of different 
schools ; with occasional reference, for the sake of illustra- 
tion, to other codes, and especially to our own ; — the fruit 
finally, of independant leisure, earned by near twenty 


( 1 ) Menu, cited in t Dig. ^4. 

('2 ) Ffcfjice to iransliitioii of Menu, p, xvii. 



312 


ON CONTRACTS. 


years’ assiduous administration of justice, among the peo- 
ple whom it concerns. Having accomplished so much, 
towards rescuing parts qf their law' from the confusion in 
which it lies, and the uncertainty that has been thought 
to characterize it, despondence, as to how the attempt may 
be received, ouglit not perhaps to be entertained. At least, 
a consciousness, as well with regard to the design, as to 
the care employed in its execution, cannot fail to afford a 
reward, consonant to such an undertaking; namely, an in- 
ward satisfaction, that will, no doubt, be vastly enhanced, 
should itprove ofthe use intended ; — thereby virtually con- 
tributing to the contentment, and thence to the attachment 
of our Hindu subjects, confessedly partial to their own in- 
stitutions; and thus warranting its author in ascribing to 
his connexion with India, in some small degree, the noble 
self-congratulation, to which the Athenian youth were, 
with reference to their country, by their early devotions, 
taught to aspire — Tjjv rraTpl^a ovk tXaTTw TTOfiaSwtrw, TrXdw 
Se Kal 


(1) Patriam liberisnon rcUnquam in deteriore, sed potiua in lueiiore, statu. 
Petit. Let] . A ttic. p . 1 2 , 231. 
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A. 

Accoimt hy IL T. Colcbrooke^ Esq. of the 
Hindu Schools of %mv. 

The laws of the Hindus, civil and religions, are by 
them believed to be alike founded on revelation, a portion 
of W'hich has been preserved in the very words revealed, 
and constitutes the Vedas, esteemed by them as sacred 
writ. Another portion has been preserved by inspired 
writers, who had, revelation present to their memorj'^, and 
who have recorded lioly precepts, for which a divine sanc- 
tion is to be presumed. This is termed Sinrili, recollec- 
tion, (remembered law,) in contradistinction to Sriili, audi- 
tion, (revealed law.) 

The Vedas concern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The law, 
civil and criminal, is to be found In the Smriti, otherwise 
termed Dharma Sastra, inculcating duty, or means moral 
merit. So much of this, as relates to religious observances, 
may be classed, together with ancient and rnodei’n rituals, 
(bearing the designation of Caiya, or Paddhati,) as a sepa- 
rate branch ; and forensic law is more particularly under- 
stood when the Dhai'ma Sastra is treated of. 

* 

That law is to be sought primarily in the institutes, or 
collections (sanhitas) attributed to holy sages; the true 
authors, whoever these were, liaving affixed to their com- 
positions the names of sacred personages : such as Menu, 
Yajnyawaleya, Vishnu, Parasara, Gautama, &e. They arc 
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implicitly received by Hindus, as authentic works of those 
personages. Their number is great : the sages reputed to 
Ije the authors being^ numerous ; (according to one list, 
eighteen; according to another, twice as many; according 
to a third, many more;) and several works being ascribed 
to the same author: his greater or less institutes, (Vrihat, 
or Caghu^ or a later work of the author, when old, 
{Vriddha.) 

The written law, whether it be sruti or^smrtti, direct re- 
velation, or traditional, is subject to the same rules of inter- 
pretation. Those rules are collected in the MhndnsA, 
which is a disquisition on proof and authority of precepts. 
It is considered as a branch of philosophy ; and is properly 
the logic of the law. 

In the eastern part of India, viz. Bengal and Bahar, 
where the Vedas are 'less read, and the MimamA less 
studied than in the south, the dialectic philosophy, or 
Nyaya^ is more consulted, and is there relied on for rules 
of reasoning and interpretation upon questions of law, as 
well as upon metaphysical topics. 

Hence have arisen two principal sects or schools, 
which, construing the same' text variously, deduce upon 
some important points of law different inferences from the 
same maxims of law. They are subdivided, by farther 
diversity of doctrine, into several more schools or sects of 
jurisprudence, which, having adopted for their chief guide 
a favourite author, have given currency to his doctrine ih 
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particular countries, or among distinct Hindu nations: for 
the whole Hindu people comprise divers tongues ; and the 
manners and opinions, prevalent aryong them, differ not 
less than their language. 

The school of Benares, the prevailing one in middle 
India, is chiefly governed by the authority of the Mitac- 
shard of Vijnydncswara, a commentary on the institutes 
of Ydjnyawalcya. It is implicitly followed in the city 
and province of |^enares: so much so, that the ordinaiy 
phraseology of references for law opinions of Pandits, 
from the native judges of courts established there, previous 
to the institution of Adawluts superintended by English 
judges and magistrates, recpiired the Pandit, to whom 
the reference was addressed, “ to consult the Mitaeshara,” 
and report the exposition of the law there found, 'appli- 
cable to the case propounded. 

A host of writers might be named, belonging to this 
school, who expound, illustrate, and defend the Mitdc- 
sharas interpretation of tin; law. It may be suthcient to 
indicate in this place, the Vira7nilrddaya of Mitra Misra, 
and the Vivdda tdndava, and other works of Canialdcara. 
They do not, so far as is at present recollected, dissent 
upon any material question frbm their great master. 

The Mitdeskard retains much authority likewise in ;the 
south and in the west of India, But to th'dt are added, in 
the peninsula, the Sfnrtti Chandried and other works 
bedring a similar title, (as Dattaca Chandried, Sie.y com- 



336 


piled by Demna Bhatta, together with the works of 
Madhava Acharya, and especially the Commentary on 
Pdr&sara, and likewise the writings of Nanda Pandita, 
including his Vtiijdyanti, and Dattaca Mtmdnsd; and also 
some writers of less note. ‘ 

In the west of India, and particularly among the 
Marahattas, the greatest authority, after the Mitdcshard, 
is Nilacant'ha, author of the Vyavahdra Alayiicha, and 
of other treatises bearing a similar title.^ 

In the east of India, the Mitdcshard, though not abso- 
lutely discarded, is of less authority, having given place 
to others, which are there preferably followed. In North 
Bahai', or AUthild, the writings of numerous authors, 
natives of that province, prevail ; and their doctrine, 
sanctioned by the authority of the paramount Rvija of the 
country, is known as' that of the Maithila school. Tlie 
most conspicuous works are the Vivuda Rctndcara, and 
other compilations under the superintend aiice of Chande- 
swara; the Vivdda Chintdmani, with other treatises by Vd- 
chespati Alisra; and the Yivada Chandra, with a few more. 

To these are added, in Bengal, the works of Jhniita 
Vdhana, and those of Ragkunandana, and several others, 
constituting a distinct school of law, which deviates 
on many questions from that of Alilhtld, and still more 
from those of Benares, and the Bekhin, or southern 
peninsula. 



317 


Note hy Mr. C. 

An anonymous author, in a publication entitled, “ Ob- 
“ servations upon the Law and Constitution pf India,” 0 
has adverted to my use of the term school in the sense in 
which it is here employed ; and has observed, that I talk 
of the Bengal school, and the Benares school holding 
“ different laws, as if the cpiestion were of taste, *or of the 
“ fine arts.” 


I am yet to learn why schools are to be restricted to 
matters of taste and the fine arts ; or why j urisprudence is 
not to be taught and studied in schools. Nor am I aware 
that any more appropriate tenn can be chosen, when 
speaking of diversity of doctrine, deduced by a varied 
train of reasoning and interpretation, from the same 
premises. 

* 

I may remark, as I pass, that the anonymous author has 
misquoted me. I am not “ found talking of schools hold- 
‘‘ ing difi'erent laws,' but different doctrine, and different 
opinions. 

When the author, in the same paragraph, affirmed 
that “ uniformity in the law of succession is generally 
‘‘ found in the same state,” he had forgotten that the law 
is not the same in North and South Britain ; and perhaps 
he had never heard of gavelkind and borough English, 


(1) r.240. 
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nor of customs of the city of London, and of the county of 
York; much less can he have been apprized, that, but a 
few years ago, almost every province of France, every 
Pays Coutumer in that kingdom, had peculiar laws in 
relation to succession. 

When he censured the Hindus for want of uniformity 
in their laws, he overlooked, among his favourite Maho- 
medans, the discordance of sects, and discrepancy of 
doctrine. 

Can he be ignorant, too, that the Hindu name comprises 
various nations, differing in language and in manners, as 
much as the various nations of Christian Europe? It is 
no more to l)e wondered, that law should be different in 
Bengal and Benares, than that it is so in Germany and 
Spain. 


H. T. C. 
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B. 

BY H. T. COLEBROOKE, ESQ. 

Extracted from Mr, Tucker's Fina7icial Statemenfy 

1824. (p. 238.) 

As very incorrect notions appear to have been enter- 
tained concerning the nature of the “ Panchdyetif pre- 
vailing from ancient times in India, it is expedient to 
consult the writings of the. Hindus themselves, who in 
treating of the ad'ministration of justice, have occasion to 
advert to the subject. The following is a brief summary 
from very ample disquisitions, contained in Treatises of 
Hindu Law. 

An assembly for the administration of justice is of 
various sorts : either stationary, being held in the town 
or village ; or moveable, being hel^ in field or forest ; or 
it is a tribunal, superintended by the chief judge ap- 
pointed by the sovereign, and intrusted with the Royal 
Seal, to empower him to summon parties; or, it is a 
Court held before the Sovereign in person. The two 
first of these, are constituted at the request of parties, 
who solicit cognizance and determination of their differ- 
ences ; they are not establisl^ed by operation of law, or 
by the act of’ the King, but by voluntary consent. The 
two last are Courts of Judicature, established by the 
Sovereigns authority; such a Court is resorted to for 
relief, as occasions occur ; and not as the first mentioned, 
constituted merely for the particular purpose. 
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Td accommodate or determine a dispute between con- 
tendin;^' parties ; tlie heads of the family, or the chiefs of 
the Society, or the inhabitants of the town or village, 
select a referee approved by both parties. 

Among persons who roam the forest, an assembly for 
terminating litigation, is to be held in the wilderness; 
among those who belong to an army, in the camp ; and 
among merchants and artisans, in their societies. 

Places of resort for redress, are, 1st. The Court of the 
Sovereign, who is .assisted by learned Brahmins, as 
Assessors. It is ambulatory, being held where the King 
abides or sojourns. 

2nd. The tribunal of the Chief Judge (“Pt'/idviviica,” 
or, “ Dkarmddhyacsha") appointed by the Sovereign, 
and sitting with three or more assessors. This is a 
stationary Court, being held at an appointed place. 

3rd. Inferior Judges, appointed by the Sovereign’s 
authority, for local jurisdictions. From their decisions, 
an appeal lies to the Court of the Chief Judge, and thence 
to the Raja, or King, in person. 

% 

The gradations in arbitration, are also three. 

1st. Assemblies of townsmen, or meetings of persons 
belonging to various tribes, and following different pro- 
fessions, but inhabiting the same place. 



321 


2nd. Companies of traders or artisans ; conventions of 
persons belonging to different tribes, but subsisting by 
the practice of the same profession^ 

3rd. Meetings of kinsmen, or assemblages of relations^ 
connected by consanguinity. 

Tbe technical terms in the Hindu, for these three grada- 
tions of assemblies are, 1st, Puga ; 2nd, Srcm ; 3rd, Cula. 

Their decisions or awards are subject to revision : an 

■.t* 

unsatisfactory determination of the “ Cula," or family, is 
j*evised by the “ Srhu," or company, as leSs liable to 
suspicion of partiality, than the kindred ; and an unsatis- 
factory decision of fellow -artisans, is revised by the 
“ Puga" or assembly of cohabitants, who are still less 
to be suspected of partiality. From the award of the 
“■ Puga" or assembly, an appeal* lies, according to in- 
.stitutes of Hindu Law, to the tribunal of the “ Prad- 
vivaca," or Judge; and, finally, to the Court of the Raja, 
or Sovereign Prince. 


The “ Puga," “ Srem," and “ Cula," are different 
degrees of “ Panchuyeti which, as is apparent, is not 
in the nature .either of a jury* or of a rustic tribunal ; but 
merely a system of arbitration, subordinate to regularly 
constituted tribunals, or Courts of Justice. 

It was not the design of the Bengal regulations to 
abrogate the “ Pauchayeli," or to discourage arbitration. 
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The judicial regulations of 1772, provided that, “ in 
all cases of disputed accounts, &c., it shall be recom- 
mended to the parties, to submit the decision of their 
cause to arbitration; the award of which shall become 
a decree of the Coui’t Every encouragement is to be 
afforded to persons of character and credit, to become 
arbitrators; but no coercive means to be employed for 
that purpose.” 

This provision, in nearly the same words, of which tlie 
above is an extract, occurs in the regulations passed 
in 1780. 

* 

It is repeated in the regulations of 1781, with this ad - 
dition, that “ the Judge do recommend, and as far as he 
can, without compulsion, prevail upon the parties to 
submit to the arbitration of one, person, to be mutually 
agreed upon by the parties;” and, with this larther pro- 
vision, that no award of any arbitrator or arbitrators, be 
set aside, except on full proof, made by oatli, of two 
credible witnesses, that the arbitrators had been guilty ol 
gross corruption, or partiality, in the cause in which they 
had made their award. 

Here we find the first (if^viatioii from the spirit of 
Hindu arbitration: the regulations of 1781 were drawn 
T?p by Sir E. Impey, and that deviation, which was in- 
tended to render arbitration more effectual, has, in its 
consequences, overset the system. Eveiy dissatisfied 
party, unable to impeach the award of an arbifentor 



without proving partiality or corruption, set about ca- 
lumniating the arbitrator;} und imputed corruption to 
him simply, that he might obtain a revision of the award, 
which, in the Hindu system, he might have obtained in 
I'egular course of appeal, without any such imputation. 
As the practice grew, all respectable persons declined 
references, lest they should be calumniated by the dis- 
contented litigant ; and “ Panchnyeti" has lallen into 
disuse. 
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